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FOREWORD 


The most important single fact about courts is that they exist. Even 
if the tribunals decided a sizable percentage of their cases in the “wrong” 
way their importance would be undiminished. Without courts our society 
would be anarchistic since disputes would have to be settled by the law 
of the jungle—might and cunning would be the guide, not justice. So long 
as individuals are willing (or are effectively forced) to abide by the decisions 
of the courts a peaceful orderly society can be attained. To the extent that 
the decisions are disregarded, circumvented, or openly flouted the state 
degenerates into the same chaotic morass that now characterizes inter- 
national relations. 


Civilized man then would recognize that courts of some kind are neces- 
sary. But are appellate tribunals essential? This question is sometimes asked 
by the puzzled layman who feels that litigation is an interminable maze in 
which he is drawn through a series of courts that appear unable to agree on 
what his rights may be. His not unnatural reaction frequently is expressed 
in the query, “Why can’t just one court settle this once and for all?” This 
plaint arises from the winner in the trial court, however, not the loser. The 
later sees the wisdom of a hierarchy of courts and feels that only by an 
appeal can justice be done. 


Of course a legal system could be devised with only one court level— 
the nisi prius tribunal. It would not be a very good system but it would be 
better than none at all. To visualize such a system is to answer the “why” 
of appellate courts. The errors of the trial judge would have to be left 
uncorrected, even his most extreme prejudices and arbitrary refusals to fol- 
low the clearest mandates of the law would have to stand until the judge 
could be removed. This single defect would be sufficient to condemn such 
a system. 

Looking at the larger picture however the one court structure becomes 
even more intolerable; a corpus juris becomes an impossibility and the doc- 
trine of stare decisis is emasculated; the very breath of the common law is 
cut off. Only if the law of the state is expressed in a single comprehensive 
code with absolute discretion in the judges to apply that code could the 
single court system make sense. It is the appellate courts that keep the law 
uniform, that allow for the development of the law through judicial legisla- 
tion, and that maintain the integrity of stare decisis. Only if we are willing 
to abandon precedent for flexibility bordering on chaos can we do without 
courts of review. Delay in final adjudication and the expensive machinery 
of appeal is the price society must pay for stability. 

If the foregoing paragraphs are true then appellate practice is one of 
the most important aspects of a lawyer’s work. Law as a means of social 
control is directly affected by the pronouncements of the courts of review 
and the attorney’s greatest impact on the body of the law is felt when he 
presents his brief and argument “upstairs.” The procedure by which a dis- 
pute is presented for decision in the court of last resort may be of interest 








to the layman but it is absolutely vital to the lawyer, for unless issues are 
clearly delineated in the appellate courts the twin reasons for their existence— 
correction of error and preservation of the corpus juris—will be vitiated. 


This spring, 1952, issue of the Law Forum consists of a symposium of 
six articles on Illinois appellate practice, covering the principal problems 
that arise in every case that must be decided beyond the trial level. “The 
Reviewing Courts of Illinois” is the basic article in the issue and provides a 
survey of the existing court structure in this state. “Where do we go from 
here” might well be the theme of this contribution as the author weaves his 
way through the pattern of appeal beyond the trial level. He points up the 
area of direct appeal to the Supreme Court, the region of appellate court 
jurisdiction, and distinguishes between the constitutional and the statutory 
status of each. Trials de novo are also given ample consideration. 


“Establishing the Basis for Appellate Review,” although printed last in 
the issue, fits logically into the symposium at this point and should be read 
as the second article. It hits at the Achilles heel of many a practitioner. 
Even in the trial court the lawyer must have one eye on the appellate forum, 
for if he would effectively represent his client he must win the last battle of 
the litigation. And that means protecting the case on appeal and laying 
the basis for successful review. Closely related to this problem is the “Right 
to Appellate Review,” the second article in the symposium. The contributor 
discusses the right to review from three angles—the nature of appealable 
orders, judgments, and decrees; the question of who may appeal; and 
discretionary appeals and appeals of right. 

“The Mechanics of Appellate Review” represents an area so vast that 
the entire issue could easily be given over to it. Expediency indicated that 
the best approach was a table of the steps involved in perfecting an appeal. 
Such a table is easy to follow and is a handy guide to the many details that 
must be carefully checked each time an appeal is taken. It will be noted that 
this table covers each step in both the trial and reviewing courts and gives 
separate treatment to each of the parties involved. 


The four articles already mentioned are designed to carry the lawyer 
from the trial to the appellate tribunal. Once he is there the remaining 
problem consists of convincing fellow lawyers, now on the bench, of the 
justice of his cause. The two articles, “Effective Brief Writing” and 
“Effective Oral Argument,” explain the techniques that are most successful 
in clearing the final hurdle. 

The work of two important joint committees of the Illinois and Chicago 
Bar Associations—the committee on the judicial article and the committee on 
civil procedure—will have considerable impact on the subject matter of this 
symposium. Changes in the judicial article of the constitution and in the 
Civil Practice Act and Rules of the Supreme Court, brought about as the 
result of the work done by these committees, should be carefully consulted 
if and when they become effective. 


Joun E. Cripset 
Editor, Law Forum 


THE REVIEWING COURTS OF ILLINOIS 


BY PETER FITZPATRICK * 


THIS ARTICLE MUST TREAT of more than the Supreme and appellate 
courts of Illinois, since the Constitution of 1870 and the statutes in many in- 
stances give appellate jurisdiction to other courts as well. Accordingly, 
mention of all Illinois courts is almost necessary, pointing out of course those 
few tribunals which have no appellate function. A discussion of the appellate 
jurisdiction of the courts, with appropriate reference to the constitution and 
the statutes, will follow the outline of the organization of the Illinois Courts. 


ORGANIZATION OF THE ILLINOIS COURTS 
Supreme Court 


The Supreme Court of Illinois has seven judges each elected for a nine 
year term. For the selection of Supreme Court justices the state is divided 
by the constitution into seven districts with one judge elected for each 
district. The office of chief justice is rotated yearly among the members 
starting with the senior member, then to the next in seniority and so on. ? 
The terms of the Supreme Court commence on the second Monday in 
September, November, January, March, and May. The court sits in Spring- 
field, Illinois. 


Appellate Courts 


The number of appellate courts in Illinois is not limited by the state 
constitution. * For organization of the appellate courts the state has been 
divided by the legislature into four districts, * each district embracing many 
counties except the first which is comprised of Cook County only. The 
judges of the appellate courts are selected and assigned by the Supreme 
Court from among the judges of the circuit courts and the Superior Court 
of Cook County.* The First District Appellate Court differs from the 
others in that it is composed of three divisions.* Each is staffed by three 


* PETER FITZPATRICK, A.B. 1926, Loras College, Dubuque, lowa; LL.B. 
1933, LL.M. 1934, Chicago-Kent College of Law; member of the firm 
of Finn @ Fitzpatrick, Chicago, Illinois. Mr. Fitzpatrick wishes to 
acknowledge the assistance of Mr. John A. Doyle in the preparation of 
this article. 


*Int. Const. Art. VI, § § 2-6. 

7 Iu. Rev. Stat., c. 110, § 259.56 (1951). 
*Iut. Const. Art. VI, § 11. 

*Iux. Rev. Srat., c. 37, § 25 (1951). 

*Id. § 29. 

"Id. § 45. 
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judges of the Circuit and Superior Court of Cook County. The judges of 
the first district serve full time in the appellate court and are relieved of 
trial court work. 


The Second, Third, and Fourth District Appellate Courts each have 
three circuit court judges. They are assigned from circuits outside the 
appellate districts to comply with the constitutional requirement that no 
judge sit in review upon any case tried by him.* The appellate work of 
these judges is in addition to their circuit court duties. The judges of the 
second, third, and fourth districts and of the divisions of the first district 
choose one of their number as presiding justice.* Two of the judges of 
each district, or division of the first district, constitute a quorum and a con- 
currence of two is necessary for a decision. ° 


The terms of the First District Appellate Courts are the first Tuesday 
in February, April, June, October, and December. Court is held at Chi- 
cago. The Second and Third District Appellate Courts convene on the 
first Tuesday of October, February, and May at Ottawa and Springfield, 
respectively. In the fourth district the terms begin on the fourth Tuesday 
of October, February, and May of each year and court is held at Mount 
Vernon. 


Circuit Courts and Superior Court of Cook County 


For the purpose of establishing circuit courts in Illinois the state has 
been divided into the County of Cook, which is one judicial circuit in itself, 
and seventeen other circuits, each composed of several counties.‘ The 
office of circuit judge is elective for the term of six years. Twenty judges 
are elected in the Circuit Court of Cook County and three judges in each of 
the other circuits except the sixteenth and seventeenth, both of which have 
four. 1 


Outside of Cook County the terms of the several circuit courts and the 
places where court is held vary and will be found in the statute. 


The Superior Court of Cook County has twenty-eight judges elected 
for six years.** There is also the Criminal Court of Cook County, which 
possesses the jurisdiction of the circuit court in criminal and quasi-criminal 
actions. The judges of the Circuit and Superior Court of Cook County are 
judges ex officio of the Criminal Court, but only if assigned to that court. ** 


*See note 3, supra. 

*Ity. Rev. Srat., c. 37, § 30 (1951). 

*Id. § 31. 

Wid: 3-721. 

Ig. Brg22. 

"Id. § § 72.4-72.21. 

"Id. c. 46, § 2.10. 

“Tut. Const. Art. VI, § 26. The People v. Sullivan, 371 Ill. 264, 20 N.E.2d 
567 (1939). 
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County Courts and Probate Courts 


County courts exist in each of the 102 counties of Illinois. Judges are 
elected, one judge in each county, for four years.** There are no stated 
terms for the county courts, court being convened to dispose of litigation 
and adjourned from time to time at the court’s discretion. *° 


Probate courts have been established in fourteen counties ** by stat- 
ute.** Judges of probate courts are elected every four years. *° 


City Courts 


The City, Village and Town Courts Act ® authorizes establishment of 
courts with general jurisdiction, concurrent with circuit courts, within the 
territorial area of a particular city, village, or incorporated town.** Pres- 
ently twenty-nine city courts have been established. ** As yet there are no 
village or town courts. Judges of city courts possess the same powers as 
circuit judges ** and may interchange and perform the functions of any 
circuit, superior, municipal, county, or probate judge.** They are elected 
for six years. ** These courts like county courts have no stated terms. 


Municipal Court of Evanston 


The Municipal Court of Evanston is the only court organized under 
the Municipal Courts in Cities and Villages Act.** It has limited jurisdic- 
tion both in territory and class of cases. There are no stated terms of 


* Tux. Rev. Srat., c. 37, § 173 (1951). 

* Id. § 176. 

* Cook, DuPage, Kane, Lake, LaSalle, McLean, Madison, Peoria, Rock Island, 
St. Clair, Sangamon, Vermillion, Will, Winnebago. 

* Tui. Rev. Srat., c. 37, § 299 (1951). 

* Id. § 301. 

* Id. § § 333-355a. 

*Such village to have over 30,000 inhabitants, however (Itt. Rev. Srat., c. 37, 
§ 333 [1951]). Werner v. I. C. R. R. Co., 379 Ill. 559, 42 N.E.2d 82 (1942) greatly 
limited the usefulness of city courts by restricting their jurisdiction to cases arising out 
of transactions which occurred within the territorial limits of the particular city. How- 
ever, Turnbaugh v. Dunlop, 406 Ill. 573, 94 N.E.2d 438 (1950) returns to the earlier 
concept of the jurisdiction of these courts, that in local, or in rem, actions where the 
situs is in the particular city, the city court has the same jurisdiction and venue as the 
circuit court, and in transitory, or in personam, actions the city court has the same 
jurisdiction as the circuit court if the defendant may be served within the city. See 
also United Biscuit Co. of America v. Voss Truck Lines, 407 Ill. 488, 95 N.E.2d 
439 (1950). 

* Alton, Aurora, Beardstown, Benton, Blue Island, Calumet City, Canton, Carbon- 
dale, Charleston, Chicago Heights, DeKalb, DuQuoin, East St. Louis, Eldorado, Elgin, 
Granite City, Harrisburg, Herrin, Johnston City, Kewanee, Litchfield, Marion, Mattoon, 
Moline, Pana, Spring Valley, Sterling, Frankfort, Zion. 

* Ii. Rev. Srat., c. 37, § 337 (1951). 

* Id. § 338. Eick v. Eick, 277 Ill. App. 329 (1st Dist. 1934). 

* Iii. Rev. Srat., c. 37, § 337 (1951). 

* Id. § § 442-504. 
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court. The number of judges may vary ”’ but presently there are two. 
Judges are elected for six year periods and they also have interchange 
privileges with other judges of the state. ** 


Municipal Court of Chicago 
The Municipal Court of Chicago is a court of limited jurisdiction. It 
has thirty-six associate judges and one chief justice. This court is estab- 
lished under special act of the legislature.*° The term of office of the 
judges is six years. One-third of the judges are elected every two years. 


Justice of the Peace and Police Magistrate Courts 


Outside Chicago there are justices of the peace and police magistrates 
who exercise the jurisdiction given them in the Justices and Constables 
Act. *° These are township fee offices and not courts of record. The 
statute fixes their term of office at four years. 


Court of Claims 

The Court of Claims has been established by the legislature for hearing 
claims against the state, ** other than claims arising from the Workmen’s 
Compensation Act or the Workmen’s Occupational Diseases Act. *? It 
consists of a chief justice and two associate judges appointed by the gov- 
ernor with the advice and consent of the state senate. The term of office is 
for six years. ** Sessions of the court are held at the state capitol on the 
second Tuesday of January, May, and November and at such other special 
sessions as necessary. ** 


Most Illinois Courts Have Some Reviewing Power 


Of the Illinois courts there are few that do not possess both original 
and appellate jurisdiction. The appellate courts of the various districts, for 
example, are the only exclusively reviewing courts in Illinois, since they 
Possess no original jurisdiction. 


Conversely the only courts of original jurisdiction which do not pos- 
sess some appellate jurisdiction are (1) the Court of Claims, (2) the probate 
courts, (3) the Municipal Court of Chicago, and (4) justice of the peace 
and police magistrate courts. The appellate jurisdiction of each of the re- 
viewing courts is stated in the next section. 


* Provided, however, that there shall be not more than one judge for every 35,000 
inhabitants (Int. Rev. Srat., c. 37, § 449 [1951]). 

* 1d. §§ 449, 452. 

* Id. § § 356-426. 

* Id. c. 79. 

"Id. c. 37, §§ 439.1-439.24 

"Id. § 439.8. 

* After appointments made in 1953. In 1953 three judges shall be appointed to the 
court for two, four and six year terms. Their successors shall be appointed for six 
year terms (Inz. Rev. Srat., c. 37, § 439.2 [1951]). 

* Id. § 439.6. 
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SPRING] THE REVIEWING COURTS 


JURISDICTION 


The right of various courts to hear cases on appeal is given either by 
the constitution directly or by an enactment of the legislature. ** Since 
the jurisdiction of each court is separate although somewhat overlapping 
that of other courts, individual treatment will be accorded. 


Original and Appellate Jurisdiction of the Supreme Court 
Appellate jurisdiction of the Supreme Court as well as original juris- 
diction is defined by the Illinois Constitution. ** Original jurisdiction is 
conferred in cases relating to the revenue, mandamus, and habeas corpus. ** 
Appellate jurisdiction is given in all other cases. While the logic of the 


* Certain inherent individual rights, recognized by the common law, receive special 
protection in the liberty and property cases. While an appeal exists only by virtue of 
some statute giving it, it is otherwise with a writ of error. By the common law the writ 
of error was a writ of right in all cases civil and criminal except capital cases (Peak v. 
People, 76 Ill. 289 [1875], 71 Ill. 278 [1874]). The Constitution of 1870 states that no 
person shall be deprived of life, liberty or property without due process of law (IL. 
Const. Art. II, § 2). Due process of law has been held to be the same as Jaw of the land 
and protects the individual in his fundamental private rights against every governmental 
encroachment whether the process be legislative, judicial, administrative or executive 
(People v. Strassheim, 242 Ill. 359, 90 N.E. 118 [1909]). The common law of England 
prior to the 4th year of James I is considered as of full force and effect until repealed 
by the legislature (Int. Rev. Srat., c. 28). This was true at the time the Constitution 
of 1870 was adopted. Accordingly the Supreme Court has held that without express 
provision for the same in the constitution or in legislation the writ of error may be 
prosecuted as a matter of right in cases involving personal liberty or property rights 
(People v. Scott, 326 Ill. 327, 157 N.E. 247 [1927] and cases cited). The legislature may 
regulate, but not prohibit, the writ of error in these cases and may substitute another 
method of review which preserves the essential attributes of the writ of error (Bradford 
Supply Co. v. Waite, 392 Ill. 318, 64 N.E.2d 491 [1940,,. The right to writ of error 
has been extended to purely statutory proceedings unknown to the common law, in- 
volving property rights or personal liberty if no other method of review is provided 
(Superior Coal Co. v. O’Brien, 383 Ill. 394, 50 N.E.2d 453 [1943] and cases cited). 
Formalized language, such as, “unless prohibited by statute” has been preserved in many 
opinions. However, two cases which were the basic authority for holding that the 
legislature may prohibit a review by writ of error in cases of this kind, Coon v. Mason 
County, 22 Ill. 666 (1859), and Marion County v. Harper, 44 Ill. 482 (1867), and all 
cases resting upon them, have been expressly overruled in Haines v. The People, 97 Ill. 
161 (1880). See also Superior Coal Co. v. O’Brien, supra. For a brief statement of the 
origin and development of the common law concept of fundamental rights and remedies 
see O’SuLLIVAN, THE INHERITANCE OF THE COMMON Law, 13-15 (1950). 

* Itt. Const. Art. VI, § 2. 

* See Stanley and Severns, The Original Jurisdiction of the Illinois Supreme Court, 
22 Cui-Kent Rev. 169 (1944). The court has considered its original jurisdiction as 
discretionary. It has limited its exercise to those cases where no other adequate 
remedy exists or where the public interest is involved (People v. City of Chicago, 193 
Ill. 507, 62 N.E. 179 [1901]; Eli Bates House v. Board of Appeals, 358 Ill. 596, 193 N.E. 
526 [1934]). It has further limited its jurisdiction to cases where no issues of fact are 
presented (Ini. Rev. Srat., c. 110, § 259.46 [1951]; People v. Robinson, 409 Ill. 553, 101 
N.E.2d 100 [1951]; Monroe v. Collins, 393 Ill. 553, 66 N.E.2d 670 [1946]). Since there 
is no appeal and no writ of error will lie where a lower court denies relief in a habeas 
corpus proceeding (Note 38, infra), this restriction, as illustrated in People v. Robinson, 
supra, may cast an Illinois citizen in the role of Tantalus. The rule of law invoked by 
the phrases due process and law of the land has power to torment if not to satisfy the 
appetite for justice. 
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language, that is, that appellate jurisdiction is given in all other cases, might 
seem to deny appellate jurisdiction of causes over which the Supreme Court 
has original jutisdiction, actually the court has always exercised appellate 
jurisdiction over these cases as well. ** 


Authority of the Legislature to Regulate Appellate Jurisdiction 


The legislature has the power to enlarge, diminish, or abolish the ap- 
pellate jurisdiction of the Supreme Court *° except that by the constitution, 
appeals and writs of error “° must lie from the appellate court to the Su- 
preme Court in all criminal cases and cases in which a franchise, free- 
hold, or the validity of a statute is involved. * 


* Where relief is denied in a habeas corpus proceeding there is no appeal and the 
writ of error will not lie since the judgment entered in a habeas corpus proceeding is 
not considered to be a final judgment (People v. Siman, 284 Ill. 28, 119 N.E. 940 [1918]). 
However, an appeal will lie from habeas corpus decisions in cases concerning the 
custody of children (People v. Fahey, 230 Ill. App. 143 [1st Dist. 1923]), and fugitives 
from justice (Int. Rev. Srat., c. 60, § 2 [1951]). 

* Resa, Necessity of a Change Concerning Appeals in Illinois, 2 JouN MARSHALL 
L. Q. 161 (1936). 

“ Ordinarily civil cases are no longer reviewed by writ of error (Itt. Rev. Srar., 
c. 110, § 198 [1951]). But a writ of error in a civil case from the Supreme Court to the 
appellate court is proper where matter giving jurisdiction to the Supreme Court first 
arises in the appellate court (Scott v. Freeport Motor Casualty Co., 379 Ill. 155, 39 
N.E.2d 999 [1942]; Goodrich v. Sprague, 376 Ill. 80, 32 N.E.2d 897 [1941]; Bagdonas v. 
Liberty Fund and Investment Co., 309 Ill. 103, 140 N.E. 49 [1923]; Sixby v. Chicago 
City Ry. Co., 260 Ill. 478, 103 N.E. 249 [1913]). But if a writ of error is improvidently 
sought when an appeal is the proper remedy, or an appeal be improvidently employed 
where the proper method of review is by writ of error, this fact alone shall not be 
ground for dismissal. (Int. Rev. Stat., c. 110, § 259.28 [1951]). On the other hand in all 
criminal cases except where the sentence is death, writs of error are made writs of right 
and issue as a matter of course (Int. Rev. Stat., c. 38, § 771 [1951]). Curiously, in 
capital cases the issuance of a writ of error is a matter of discretion with the court 
(In. Rev. Srat., c. 38, § § 769, 773 [1951]; People v. Wilson, 400 Ill. 461, 81 N.E.2d 
211 [1948]). And a writ of error may sometimes be prosecuted in cases involving 
personal liberty and property rights (Note 35, supra). 

“Tui. Const., Art. VI § 11; Int. Rev. Srat., c. 33, § 32 (1951). But there may be 
an abandonment or waiver of this right of ultimate review in the Supreme Court. 
Where a direct appeal to the Supreme Court exists by statute as to an issue in the case 
and the case is taken to the appellate court, there being present other assignments of 
error over which the appellate court has jurisdiction, and the case is not removed to the 
Supreme Court by the appellee, the right to have the case later heard in the Supreme 
Court is waived or abandoned. This doctrine has been applied to cases involving a 
franchise (Cratty v. Peoria Law Library Ass’n., 219 Ill. 516, 76 N.E. 707 [1906]), a 
freehold (Bennett v. Millard, 239 Ill. 332, 88 N.E. 165 [1909]), the validity of a statute 
(Barnes v. Drainage Com’rs., 221 Ill. 627, 77 N.E. 1124 [1906]), a construction of the 
constitution in civil cases (Cherry v. Aetna Casualty & Surety Co., 372 Ill. 534, 25 
N.E.2d 11 [1939]), a construction of the constitution in criminal proceedings (People v. 
Billow, 377 Ill. 236, 36 N.E.2d 339 [1941]; People v. Rosenthal, 370 Ill. 244, 18 N.E.2d 
450 [1938]; People v. Garwood, 317 Ill. 578, 148 N.E. 259 [1925]), and the constitutional- 
ity of an ordinance (City of Edwardsville v. Central Union Telegraph Co., 309 Ill. 482, 
141 NE. 206 [1923], 302 Ill. 362, 134 N.E. 716 [1922], 269 US. 190 [1925]). Where 
the matter giving jurisdiction to the Supreme Court first arises in the appellate court, 
there is no waiver. In that event writ of error may be sued out in the Supreme Court 
to review the decision of the appellate court (Scott v. Freeport Motor Casualty Co., 379 
Ill. 155, 39 N.E.2d 999 [1942]). Other cases cited in note 40, supra. 
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In other words under the Constitution of 1870 it is the legislature that 
determines which cases shall be appealed from the trial court to the ap- 
pellate court. The legislature also may make the judgment of the appellate 
court final subject to the four constitutional exceptions just stated. 

It is not by express provision of the constitution but only by an enact- 
ment of the legislature that any appeal goes direct from the trial court to 
the Supreme Court. Presently the right of direct appeal ** to the Supreme 
Court has been given litigants by the legislature in the following instances: 

(1) Cases in which a franchise, a freehold, the validity of a statute, ** 
the validity of a county zoning ordinance or resolution, or a construction of 
the constitution * is involved, or cases in which the validity of a municipal 
ordinance is involved and in which the trial judge shall certify that in his 
opinion the public interest requires an appeal to the Supreme Court, as well 
as all cases relating to the revenue or in which the state is interested as a 
party or otherwise. ** 

(2) Numerous miscellaneous cases which are covered by specific 
statutory provisions. *® 


“ The direct appeal contemplated is from a judicial decision. Thus there can be 
no direct appeal from an administrative body, but the Supreme Court’s appellate jurisdic- 
tion must be exercised in review of a judgment or decree of some inferior court (North 
Chicago Congregation v. The Board of Appeals, 358 Ill. 549, 193 N.E. 519 [1934]). 

“While the constitution does not require that there be any direct appeals to the 
Supreme Court, it does provide that from the appellate court appeals and writs of error 
shall lie to the Supreme Court in all criminal cases and cases in which a franchise or 
freehold or the validity of a statute is involved. Of these only criminal cases below the 
grade of felony are now required to go to the appellate court before going to the 
Supreme Court. See also note 51, infra and note 41, supra. 

“See note 51, infra. 

“Section 75 of the Civil Practice Act, Int. Rev. Srat., c. 110, § 199 (1951). The 
interest of the state must be direct (Hodge v. People, 96 Ill. 423 [1880]) and monetary 
(McGrath v. People, 100 Ill. 464 [1881]). 

“Eminent domain cases, Int. Rev. Srat., c. 47, § 12 (1951); Post-conviction hear- 
ings of criminal cases, c. 38, § 832 (Review of post-conviction hearings is by writ of 
error, although the language of the statute would appear to make issuance of the writ 
discretionary [Itx. Rev. Srat., c. 38, § 832; c. 110, § 259.27b (1951) ], see Jennings v. State 
of Illinois, 342 U.S. 104, 72 Sup. Cr. 123 [1951], and People v. Jennings, Docket No. 32318, 
filed January 25, 1952.); Criminal cases above the grade of misdemeanor, c. 38, § 780% 
(see note 43, supra.); Cases seeking the enjoining of disbursement of public moneys, 
c. 102, § 16; Cases involving drainage matters, c. 37, § 160, c. 42, § § 17, 33b1, 234a, 241; 
Workmen’s compensation cases, c. 48, § 138.19 (See Angerstein, The Industrial Commis- 
sion of Illinois, [1949] Law Forum 236; Sullivan, Judicial Review in Illinois, [1949] 
Law Forum 304 at 316-324; Occupational disease cases, c. 48, § 172.54. Review in work- 
men’s compensation and workmen’s occupational diseases cases is by writ of error in the 
Supreme Court. The issuance of the writ is discretionary with the Supreme Court. 

other direct civil — must be taken by the Supreme Court.); Health and safety 
act cases, c. 48, § 137.7; Commerce Commission peoteilinns c. 1112/3, § 73 (See Sharon, 
The Illinois Commerce Commission, [1949] Law Forum 192. Also see, Sullivan, Judicial 
Review in Illinois, [1949] Law Forum 304 at 324-329.); Cases relating to cemetery care, 
c. 21, § 64.20; Cases involving sale of lands for delinquent taxes, c. 120, § 718; Habeas 
corpus proceedings concerning fugitives from justice, c. 60, § 2; Election contests, c. 46, 
§ 23-30; Cases involving voters registration, c. 46, § § 4-13, 6-47, 6-52; 

Judgments of nisi prius courts on review proceedings under the Administrative 
Review Act, as follows (Int. Rev. Srat., c. 110, i 264, et seq. [1951]. For a treatment 
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In all causes other than those just listed, no appeal can be heard in the 
Supreme Court without first coming by way of the appellate court. ** Of 
those cases coming through the appellate court it has already been noted 
that in misdemeanor cases the constitution demands ultimate review in the 
Supreme Court. ** Also cases in which the decision of the appellate court 
raises for the first time a question of which the Supreme Court has juris- 
diction on direct appeal are reviewable by the Supreme Court. *® All other 
cases decided by the appellate court are subject to review by the Supreme 
Court only by way of leave to appeal granted by that court, or on cer- 
tificate of importance granted by the appellate court. The treatment of 
hearings secured under those provisions of practice will be deferred to a 
discussion of the jurisdiction of the appellate court. 


Jurisdiction of the Appellate Court 


The appellate courts of Illinois exercise solely appellate jurisdiction. 
They possess no original jurisdiction. °° They have jurisdiction by statute 
of all civil appeals in law and chancery from the final judgments, orders, 
or decrees of any of the circuit courts, the Superior Court of Cook County, 
the county courts, including adoption proceedings, the city courts, the 
Municipal Court of Evanston, and the Municipal Court of Chicago. * 


of Illinois administrative proceedings see [1949] Law Forum 181-331.); Rivers and lakes 
commission, c. 19, § 75a; Medical center commission, c. 91, § 130.7; Department of insur- 
ance concerning small loans, c. 74, § 43b; Department of insurance concerning work- 
men’s compensation or occupational diseases insurance for rejected employers, c. 73, 
§ 1091; Tax matters, c. 24, § § 84-95, 84-96, c. 43, § 163c, c. 48, § 520, c. 120, § § 372.4b, 
432a, 451, 453.8, 453.51, 467.12, 467.27, 479, 619, 676; Certain of the proceedings reviewing 
tax matters are not under the Administrative Review Act. Aeronautics department, 
c. 15%, § 22.69, Motor fuel inspection, c. 104, § 14h; Regulation of privately owned 
colleges and vocational schools, c. 144, § 17j32, 133; Marketing of fruits and vegetables, 
c. 5, § 154; Truck regulation, c. 95%, § 273; Currency exchange licenses, c. 16%, § 52.2; 
Wages of employees on public works, c. 48, § 39s-9,; Certain housing act cases, c. 32, 
§ § 532, 536; Unemployment Compensation cases, c. 48, § 520. 

Department of Registration and Education concerning the following licenses: 
Plumbers, c. 111%, § 116.30; Architects, c. 10%, § 13h; Barbers and beauty culturists, 
c. 16%, § § 14.90, 26h; Pharmacists, c. 91, § 44h; Dentists, c. 91, § 62h; Detectives and 
investigators, c. 38, § 608z; Public accountants, c. 110%, § 45; Chiropodists, c. 91, § 82h; 
Real estate brokers, c. 114%, § 8h; Optometrists, c. 91, § 105.21; Surveyors, c. 133, 
§ 47.04; Physical therapist, c. 91, § 22.25; Veterinarians, c. 91, § 118h; Structural engi- 
neers, c. 131%, § 10h; Engineers, c. 48%, § 57; Nurses, c. 91, § 35.51; Public heath 
nurses, c. 111%, § 35.10. 

“Except cases involving personal liberty and property rights as explained in note 
35, supra. 

“See note 43, supra. Also note 52, infra. ; 

“In that event, writ of error may be sued out in the Supreme Court to review the 
decision of the appellate court (Scott v. Freeport Motor Casualty Co., 379 Ill. 155, 39 
N.E.2d 999 [1942]). Other cases cited in note 40, supra. 

” Goodrich v. Sprague, 376 Ill. 80, 32 N.E.2d 897 (1941). 

“Ix. Rev. Srat., c. 37, § 32 (1951). See note 162, infra, re probate appeals. Where 
a direct appeal is given to the Supreme Court, the appellate court has no jurisdiction, 
e.g., constitutional questions (Schreiner v. City of Chica 0, 406 Ill. 75, 92 N.E.2d 133 
[1950]; Simon v. Reilly, 321 Ill. 431, 151 N.E. 884 [1926]; Mason v. Browner, 245 Ill. 
App. 111 [4th Dist. 1922]). 
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Criminal cases below the grade of felony are reviewed in the first instance 
in the appellate court ** although in these cases, as in all criminal cases, the 
constitution gives the right of ultimate review by the Supreme Court. 
Speaking generally, the judgments of the appellate court are not subject to 
review in civil cases. The three exceptions to the above statement are (1) 
cases in which the decision of the appellate court raises for the first time a 
question of which the Supreme Court has jurisdiction on direct appeal, °° 
(2) certificate of importance cases, and (3) those cases where the Supreme 
Court grants leave to appeal. The last two exceptions are to be found in 
Section 75 of the Civil Practice Act ** and Section 32 of the Courts Act, *° 
which are substantially repetitive.** Where the majority of an appellate 
court are of the opinion that a case involves a question of such impor- 
tance that it should be passed upon by the Supreme Court, they issue a cer- 
tificate of importance. Little attempt has been made by the appellate court 
to send many cases to the Supreme Court. The leave to appeal exception 
is one discretionary with the Supreme Court. That tribunal may grant 
leave to appeal in any civil case in which the judgment of the appellate 
court is final, subject to the proviso that in actions ex contractu and cases 
sounding in damages $1500 or more must be involved. ** 


Appellate Jurisdiction of the Circuit Courts and 
the Superior Court of Cook County 


The Illinois Constitution grants original jurisdiction to the circuit courts 
in all cases of law and equity. ** In the same section the constitution further 
vests in the circuit courts “such appellate jurisdiction as is or may be pro- 
vided by law.” While the constitution makes no mention of the Superior 
Court of Cook County, it has concurrent original *® and appellate * jurisdic- 
tion with the circuit court. 


The Administrative Review Act * provides a large source of appellate 


"Tit. Rev. Srat., c. 38 § 780% (1951). 

% See note 49, supra. 

“Tut. Rev. Srat., c. 110, § 199 (1951). See also, Lees v. Chicago & No. Western 
Ry. Co., 409 Ill. 536, 100 N.E.2d 653 (1951) 

Ti. Rev. Stat., c. 37, § 32 (1951). 

“Supreme Court Rule 32 (Int. Rev. Srat., c. 110, § 259.32 [1951]) details the pro- 
cedural steps necessary to secure a hearing under either of these two exceptions. 

“In determining the amount there can be no “tacking together” of separate judg- 
ments (Seeds v. Chicago Transit Authority, 409 Ill. 566, 101 N.E.2d 84 [1951]). 

Int. Const. Art. VI, § 12. 

* Robbins v. Continental Nat. Bk. & Trust Co., 324 Ill. App. 422, 58 N.E.2d 254 
(1st Dist. 1944). “There is no distinction between them except in name, and the 
superior court and circuit court are practically branches of the same court. The superior 
court is in legal effect a circuit court. Where a special statutory jurisdiction is con- 
ferred on the circuit court, the superior court will by the same act, though not named, 
acquire a like jurisdiction and vice-versa.” (People v. Sweitzer, 330 Ill. 426, 428, 429, 
161 NE. 730, 731 [1928]). 
” Dietzgen Co. v. Industrial Comm., 299 Ill. 159, 132 N.E. 541 (1921). 
“Ir. Rev. Srat., c. 110, § 264, et seq. (1951). 
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jurisdiction for the circuit courts and the Superior Court of Cook County. 
At present this act applies to about one-hundred administrative proceed- 
ings. °? 

Justice of the peace and police magistrate appeals may be heard by the 
circuit courts, county courts, city courts in cities having such, the Munici- 
pal Court of Evanston, and special provision has been made for review by 
the Superior Court of Cook County. * 


With reference to appeals from the county courts to the circuit court 
the statute provides that certain proceedings in the county court are to be 
appealed from the county court to the appellate or Supreme Court, namely: 
proceedings for the confirmation of special assessments, proceedings for the 
sale of lands for taxes and special assessments, common law and attachment 
cases, and forcible detainer and forcible entry and detainer cases.% All 
other proceedings go to the circuit court and are heard de novo.** Appeals 
from all final orders and decrees of the probate court and county courts 
exercising probate jurisdiction *’ except proceedings for the sale of realty 
by a personal representative to pay debts * are taken to the circuit court as 
a de novo appeal. 


The circuit and city courts have concurrent jurisdiction in the review 
by way of statutory certiorari of decisions of the Industrial Commission © 
and a special statutory procedure exists for appeals to the circuit courts or 
Superior Court of Cook County of Commerce Commission orders. *° 


Where the Secretary of State refuses to approve corporate documents 
required by the Business Corporation Act to be filed ™ or revokes the cer- 
tificate of authority of a foreign corporation, *? or refuses to issue a used 
car dealers license or revokes the same, "* an appeal may be taken to the 
proper circuit court or Superior Court of Cook County. 


Other matters reviewed in the circuit courts and the Superior Court of 
Cook County are orders or decisions of the Director of Insurance, ™ appeals 
from orders or decisions of the Auditor of Public Accounts relating to 


“For a list of these proceedings see SMirH-Hurp Ann. Sr. ch. 110, § 264. 
Iii. Rev. Srat., c. 79, § § 116, 173 (1951). 

9d; C. 375 § 295. 

"Id. § 294. 

 Id., c. 3, § § 484, 487. 

Mid. G, 152. 

“Id. § 483. See note 162, infra. 

” Id., c. 48, § 138.19. 

 Id., c. 1112/3, § 72. 

” Id., c. 32, § § 157.1-157.167. 

® Id., c. 32, § 157.148. 

* Id. c. 95%, § 86. 
* Id., c. 73, § 1019. 
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cemetery care, ** and appeals from order of county board removing county 
superintendent of highways. ** 

The circuit courts and the Superior Court of Cook County have con- 
current jurisdiction with the county court in appeals from the classification 
of lands for drainage purposes. This is so by virtue of the interaction of 
Sections 24 and 25 of the Drainage for Agricultural Purposes Act ** and 
Section 158 of the Courts Act” granting circuit courts and the Superior 
Court of Cook County the same jurisdiction as the county courts in drain- 
age matters. 


Election contests, while not strictly appeals, are heard mainly in the 
circuit court. The Election Code™ provides for a hearing in the circuit 
court of contests of the election of supreme, circuit and superior court 
judges, and the clerk of the Supreme Court. Contests involving primary 
nominations for state and congressional offices and for the office of county 
judge are heard in the circuit court by virtue of Section 7-63.*® Contests 
concerning county court judges, mayors of cities, presidents of county 
boards, presidents of villages, removal of county seats, and special proposi- 
tions submitted to vote are determined in the circuit courts or the Superior 
Court of Cook County by Section 23-4. Another section, Section 23-24, 
amplifies the explanation of appeals from the results of special propositions, 
including constitutional amendments. 


Extraordinary Remedies 


The review jurisdiction of the circuit courts includes the extraordinary 
remedies of mandamus, certiorari, prohibition, quo warranto, and habeas 
corpus. The brief treatment given here is intended to show only the scope 
and the limitations of each of these actions as a method of review. 


Mandamus. The writ of mandamus is a summary writ commanding the 
official or officials to whom it is addressed to perform some specific public 
duty. *° A clear legal right in the party seeking mandamus is necessary, ™ 
and the issuance of the writ is a matter of judicial discretion. ** A court 
having jurisdiction may not be compelled by mandamus to change an er- 


® Id. c. 21, § 64.20. 

a Id., c. 121, § 8(c). 

* Id., c. 42, § § 106, 107. 

™ Id., c. 37, § 158. 

* Id., c. 46, § 23-3. 

* Id., c. 46, § 7-63. 

“ Bengson v. City of Kewanee, 380 Ill. 244, 43 N.E.2d 951 (1942); People v. Lyons, 
374 Ill. 557, 30 N.E.2d 46 (1940); People v. Webb, 256 Ill. 364, 100 N.E. 224 (1912). 

* People v. Lewe, 383 Ill. 549, 50 N.E.2d 577 (1943), 

“State Life Ins. Co. v. Board of Education, 394 Ill. 301, 68 N.E.2d 525 (1946); 
People v. Board of Education, 386 Ill. 522, 54 N.E.2d 508 (1944). 
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roneous order, but where the order entered is void for want of jurisdiction, 
mandamus is the proper remedy to expunge such void order. ** 


This remedy is available where an administrative officer has erroneously 
performed a duty * as well as where he refuses to act.** The efficacy of 
mandamus as an attempted review especially in regard to administrative 
actions has the clear limitation that while mandamus may command the 
exercise of discretion, discretion cannot be controlled by it.** It is a con- 
current remedy and the existence of another and adequate remedy is not a 
bar to relief but may be, in the court's discretion, ground for denying such 
relief. °7 

Mandamus may be awarded by the Supreme or circuit courts by virtue 
of the state constitution ** and the writ may be issued by the appellate courts 
in aid of their appellate jurisdiction. °° By rule the Supreme Court limits 
its original jurisdiction in mandamus to those cases in which only issues of 
law are presented. °° Moreover the question involved must be one of gen- 
eral interest and public importance. ** 

Certiorari. The common law writ of certiorari is adapted to provide a 
general method of reviewing actions of courts and administrative agencies 
where no appeal or other mode of review is given. ** It serves to bring the 
record ** of an inferior court or jurisdiction before a superior court to de- 
termine whether the inferior court acted without jurisdiction, or having 
jurisdiction has proceeded illegally and contrary to the course of the com- 
mon law.** The act to be reviewed by common law certiorari must be 
that of a tribunal acting judicially or quasi-judicially and not in a legislative 
or ministerial manner. *° If officials decide property rights, they act judi- 


“People v. Graber, 394 Ill. 362, 68 N.E.2d 750 (1946); People v. Prystalski, 358 Ill. 
198, 192 N.E. 908 (1934); People v. Shurtleff, 355 Ill. 210, 189 N.E. 291 (1934). 

“Van Dorn v. Anderson, 219 Ill. 32, 76 N.E. 53 (1905); Pyle v. Puntney, 254 Ill. 
App. 224 (4th Dist. 1929). 

* People v. Rosenfield, 383 Ill. 468, 50 N.E.2d 479 (1943). 


“People v. Lewe, 383 Ill. 549, 50 N.E.2d 577 (1943); Gustafson v. Wethersfield: 


Township High School Dist., 319 Ill. App. 255, 49 N.E.2d 311 (2d Dist. 1943). 

* Tur. Rev. Srat., c. 87, § 9 (1951); People v. Wells, 255 Ill. 450, 99 N.E. 606 (1912). 

* Itt. Const. Art. VI, § § 2, 12. 

” People v. Haas, 351 Ill. 68, 183 N.E. 813 (1932). 

See note 37, supra. 

* People v. Wells, 255 Ill. 450, 99 N.E. 606 (1912). 

®@ Schlink v. Maxton, 153 Ill. 447, 38 N.E. 1063 (1894). 

* Carroll v. Houston, 341 Ill. 531, 173 N.E. 657 (1930); and Hopkins v. Ames, 344 
Ill. §27, 176 N.E. 729 (1931) might indicate that the common law record plus the findings 
of the commission is sufficient. Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1922) 
and Jarman v. Board of Review, 345 Ill. 248, 178 N.E. 91 (1931), however, seem to re- 
quire in addition a transcript of the evidence. 

* People v. Fisher, 373 Ill. 228, 25 N.E.2d 785 (1940); Chicago & R. I. Railroad Co. 
v. Fell, 22 Ill. 333 (1859). 
* Lindblom v. Blake, 124 Ill. App. 282 (1st Dist. 1906). 
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cially. °° It has been held that the writ may be issued in cases in which only 
personal rights are involved. ** 


The powers of the court in common law certiorari consist of quashing 
the writ or quashing the return. A quashing of the writ affirms the court 
or administrative body. A quashing of the return decides the proceedings 
in favor of the petitioner. The writ is self-executing and an appeal does 
Not operate to suspend its judgment. °* Any further proceedings must be 
begun anew, and the statute of limitations may run on claims as for example, 
where the Department of Revenue was seeking to collect a tax or penalty. *° 


The common law writ of certiorari may be issued by any court exer- 
cising general common law jurisdiction unless expressly forbidden by stat- 
ute. ?°° Statutes in many instances have modified common law certiorari. 
These statutory certiorari proceedings fall into two principal classes: *°* 
“(1) those in which the reviewing court is granted power to review all 
questions of law and fact, and the additional power to enter certain orders, 
(2) those where the reviewing court is given power to review all questions 
of law and fact but the statute is silent as to the order or orders to be 
entered by the court.” In the first class of cases courts may enter any order 
the statute authorizes. In the second class the court can only quash the 
writ or quash the return. *° 


The Administrative Review Act, ‘°* where it applies, supersedes and 
alleviates the defects of certiorari whether common law or statutory by 
providing for the entry of practically any order including remandment for 
further hearings. *° 


Prohibition. Prohibition is a writ as old as the common law itself. *°° 
It is described in the leading case of People v. Circuit Court of Cook Coun- 
ty 2° as 


“an extraordinary writ, issued by a superior court to an inferior court 
to prevent the latter from exceeding its jurisdiction . . . prohibit the 
inferior tribunal from assuming jurisdiction in a matter over which it 
has no control, and also from going beyond its legitimate powers . . . 
It is a remedy provided by the common law . . . for the purpose of 


* Jarman v. Board of Review, 345 Ill. 248, 178 N.E. 91 (1931). 
™ Bartunek v. Lastovken, 350 Ill. 380, 183 N.E. 333 (1932); Powell v. Bullis, 221 
Ill. 379, 77 N.E. 575 (1906). 
* People v. Gregory, 324 Ill. App. 614, 59 N.E.2d 106 (1st Dist. 1944). 
* People v. Fisher, 373 Ill. 228, 25 N.E.2d 785 (1940). 
” Comm'rs. of Drainage Dist. v. Griffin, et al., 134 Ill. 330, 25 N.E. 995 (1890). 
* Superior Coal Co. v. O’Brien, 383 Ill. 394, 398, 50 N.E.2d 453, 456 (1943). 
™ People v. Fisher, 373 Ill. 228, 25 N.E.2d 785 (1940). 
8 Trt. Rev. Stat., c. 110, § 264, et seq. (1951). 
™ Id. 275. 
™ People v. Circuit Court of Cook County, 169 Ill. 201, 48 N.E. 717 (1897). 
6 169 Ill. 201, 204, 205, 48 N.E. 717, 719 (1897). 
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keeping such courts within the bounds prescribed for them by law . . . 
Unlike a writ of injunction, which acts upon the parties to the suit, a 
writ of prohibition operates upon the court . . . Its object is . . . to 
restrain the lower court from further prosecution of the original pro- 
ceeding...” 


The only courts having original jurisdiction to issue writs of prohibition 
are the circuit courts and the Superior Court of Cook County. The writ 
may not be awarded by the Supreme or appellate courts in the exercise of 
original jurisdiction, but may be awarded by those courts in aid of their 
appellate jurisdiction. *’ An example of the issuance of a writ of prohi- 
bition in aid of appellate jurisdiction is the case of People v. The Circuit 
Court of Washington County. *°* 


The writ of prohibition will effectively restrain the actions of tribunals 
lower in rank than the circuit courts in any attempt to usurp or assert im- 
proper jurisdiction. '°® It appears that except in cases where the Supreme 
and appellate courts act in aid of their appellate jurisdiction no method 
exists by way of prohibition to restrain abuse by a circuit court or the 
Superior Court of Cook County. It has been suggested that mandamus will 
lie to expunge any orders entered which are void for want of jurisdic- 
tion. 11° 

Quo Warranto. Quo warranto while purely statutory today has de- 
veloped from the common law. Its function is to require the defendant to 
show by what authority he exercises a certain power or franchise. *** Quo 
warranto will not lie if the law furnishes another sufficient and ample 
remedy.?72 The writ is available to protect private as well as public 
rights. 77° 

The remedy exists today by virtue of the Quo Warranto Act ** and 
the proceedings in which the remedy may be sought are enumerated in 
Section 1 of the Act.?** The Supreme and appellate courts have no original 


People v. Municipal Court of Chicago, 359 Ill. 102, 194 N.E. 242 (1935). 

*° 347 Ill. 34, 179 N.E. 441 (1932). 

* People v. Municipal Court, supra note 107. 

™ People v. Graber, 394 Ill. 362, 68 N.E.2d 750 (1946); People v. Prystalski, 358 
Ill. 198, 192 N.E. 908 (1934); People v. Shurtleff, 355 Ill. 210, 189 N.E. 291 (1934); 
People v. Harriss, 333 Ill. App. 280, 77 N.E.2d 439 (4th Dist. 1948); 7 Nicnors ILuinors 
Civiz Practice 555 (1942). 

™ Romine v. Black, 304 Ill. App. 1, 25 N.E.2d 404 (3d Dist. 1939). 

™ People v. Cooper, 139 Ill. 461, 29 N.E. 872 (1891); People v. Tanaschuk, 317 Ill. 
App. 130, 45 N.E.2d 984 (1st Dist. 1942); People v. Burdett, 195 Ill. App. 255 (1st Dist. 
1915). 

™ People v. Botts, 376 Ill. 476, 34 N.E.2d 403 (1941). But if a citizen asserts an 
interest it must be one personal to him and not common to the public (People v. School 
Dist. No. 34-A, 390 Ill. 341, 61 N.E.2d 256 [1945]; Rowan v. City of Shawneetown, 378 
Ill. 289, 38 N.E.2d 2 [1941]; People v. Barber, 289 Ill. 556, 124 N.E. 594 [1919]). 
™ Tut. Rev. Stat., c. 112 (1951). 
™ Id. § 9. 
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jurisdiction in quo warranto proceedings but by statute jurisdiction is con- 
ferred on the circuit courts and the Superior Court of Cook County. *° 
The writ is not one of right but lies in the sound discretion of the court. "7 
Suit is brought in the name of the people by the attorney general or the 
states attorney of the proper county and in some instances by a private citi- 
zen."® In the event the defendant is found guilty the judgment to be 
entered is one of ouster. *?® 


Quo warranto lies against a public office holder to test the constitu- 
tionality of the statute by which the office is created **° and to determine 
the eligibility of one elected to office; *** to oust an alderman who having 
moved from his ward rendered the office vacant; *?? to inquire into the 
legality of elections even after a contest; *** to contest the validity of an 
election on the ground that it was not legally called or held; *** and to test 
the right of a judge **° or master in chancery *** to hold office. In order to 
use the writ of quo warranto the defendant must be in the actual possession 
of an office or must be actually exercising a franchise or jurisdiction. **’ 
However, the writ will lie against one who has never been elected to office 
but has assumed to act ?** and against one who though rightfully elected 
exercises the functions of his office after his term has expired. ?*° 


Quo Warranto Against Corporations. Quo warranto proceedings are 
often instituted in matters concerning corporations, whether municipal or 
private. **° The remedy of quo warranto is available to determine whether 


"8 14, c, 37, § 72.26. 

™ People v. Jones, 308 Ill. 246, 139 N.E. 403 (1923). 

™* If the citizen has an interest therein and if he has requested the attorney general 
and states attorney to bring the action and they hove refused (Int. Rev. Srat., c. 112, 
§ 10 [1951]). 

™ But where a franchise is involved, a fine may be assessed (Int. Rev. Srat., c. 112, 
§ 14 [1951]). 

People v. Spaid, 401 Ill. 534, 82 N.E.2d 435 (1948); Hinze et al v. People, 92 
Ill. 406 (1879). 

1 Franklin v. Westfall, 273 Ill. 402, 112 N.E. 974 (1916). 

™ People v. Ballhorn, 100 Ill. App. 571 (4th Dist. 1901). 

™ People v. Altenberg, 260 Ill. 191, 103 N.E. 67 (1913). 

™ Cipowski v. Calumet City, 322 Ill. 575, 153 N.E. 613 (1926). 

** People v. Scheffler, 381 Ill. 173, 45 N.E.2d 36 (1942). 

** Darling, et al v. McDonald, 77 Til. 520 (1875). 

™ Romine v. Black, 304 Ill. App. 1, 25 N.E.2d 404 (3d Dist. 1939); Ziebell v. Village 
of Posen, 257 Ill. App. 32 (1st Dist. 1930). 

** Deemar v. Boyne, 103 Ill. App. 464 (4th Dist. 1902). 

™ Burgess v. Davis, 138 Ill. 578, 28 N.E. 817 (1891). 

™ People v. Village of Wilmette, 375 Ill. 420, 31 N.E.2d 774 (1941); Hicu, Exrra- 
orptNArY LecaL Remenigs, 605 (2d ed. 1874). Where an existing corporation abuses its 
franchise or usurps powers the proceeding will be against the corporation itself; if the 
legal existence of the corporation is questioned, the writ is sought against the individuals 
assuming to exercise the corporate powers (People v. Gentile Coop. Ass’n., 392 Ill. 393, 
64 N.E.2d 907 [1946]; People v. Lewistown School Dist., 388 Ill. 78, 57 N.E.2d 486 


[1944]). 
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a corporation has been legally organized; **? to prevent the exercise of 
corporate powers by a group of men without franchise or legal authori- 
ty; **? to oust officers of any domestic corporation who unlawfully hold or 
exercise their office, *** including officers of a religious corporation; *** to 
forfeit a corporate charter for nonuser *** or misuser, *** or to revoke a 
charter improvidently granted. 1*7_ It may not be used, however, to test the 
authority of an insurance company. *** 

Habeas Corpus. Habeas corpus has been used since before the Magna 
Charta to obtain the release of persons illegally denied their liberty whether 
under a court proceeding or not. In those instances in which there has 
been a prior court proceeding the use of habeas corpus is appropriate where 
the prior proceeding is void or, while originally lawful, some event has inter- 
vened which entitles the petitioner to his discharge. **° 

The writ cannot substitute for an appeal or writ of error and is not to 
be used to review the judgment of a court having jurisdiction. **° Further 
the writ may not be awarded where the judgment entered is not void but 
erroneous. Nor does the fact that a judgment of conviction would have 
been reversed on appeal or writ of error justify resort to its use. **1 


A few examples of the appropriate use of habeas corpus are: to secure 
the release of one held in a hospital for the insane after he has recovered his 
sanity; %*? to inquire into the legality of quarantine for contagious dis- 
eases; 1** and to test the right to custody of children. ** 


Appellate Jurisdiction of County Courts 


The county courts have original jurisdiction over a wide variety of 
cases. 74° They also possess appellate jurisdiction concurrently with certain 


1 Lees v. Drainage Commissioners, 125 Ill. 47, 16 N.E. 915 (1888). 

People v. Lewistown School Dist., 388 Ill. 78, 57 N.E.2d 486 (1944); People v. 
Swearingen, 273 Ill. 630, 113 N.E. 166 (1916); Baker v. The Administrator of Backus, 32 
Ill. 79 (1863). 

Itt. Rev. Srat., c. 112, § 9 (1951); People v. Healy, 230 Ill. 280, 82 N.E. 599 
(1907); Hayes v. Morgan, 81 Ill. App. 665 (2d Dist. 1898). 

™ People v. Tanaschuk, 317 Ill. App. 130, 45 N.E.2d 984 (1st Dist. 1942). 

™ Edgar Collegiate Inst. v. People, 142 Ill. 363, 32 N.E. 494 (1892). 

** People v. Chicago Live Stock Exchange, 170 Ill. 556, 48 N.E. 1062 (1897). 

*" People v. United Medical Service, 362 Ill. 442, 200 N.E. 157 (1936). 

** People v. Hargreaves, 303 Ill. App. 387, 25 N.E.2d 416 (3d Dist. 1940). 

2 See Itz. Rev. Srat., c. 65, § 22 (1951). 

People v. Hazard, 361 Ill. 60, 196 N.E. 827 (1935). 

People v. Nierstheimer, 401 Ill. 260, 81 N.E.2d 900 (1948); People v. Hazard, 
361 Ill. 60, 196 N.E. 827 (1935); People Vv. Prystalski, 358 Ill. 198, 192 N.E. 908 (1934). 

 Swager v. Gillham, 278 Ill. 295, 116 N.E. 71 (1917); also see People v. Gilbert, 
115 Ill. 59, 3 N.E. 744 (1885). 

** People v. Robertson, 302 Ill. 422, 134 N.E. 815 (1922). 

™ People v. Hoff, 323 Ill. App. 535, 56 N.E.2d 324 (Ist Dist. 1944); People v. Slive, 
250 Ill. App. 601 (3d Dist. 1928). 

#8 Ini. Const. Art. VI, § 18; Itz. Rev. Srat., c. 37, § § 175, 177 (1951). 
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other courts in hearing of appeals from justices of the peace.*** Appeals 
from drainage proceedings may be heard in the county court **’ as well as 
appeals from orders of the Department of Public Safety concerning the 
remedy of fire hazards. ** The county court also hears appeals from orders 
of the Department of Agriculture demanding destruction of bees or hiving 
equipment. **° 


Most election contests for county and township offices and primary 
elections (except nominations for state and congressional offices and for 
the office of county judge) are determined in the county court. **° 


The Appellate Jurisdiction of the City Courts 


The Courts Act **' provides that city courts “. . . shall be courts of 
general jurisdiction in and for the cities . . . wherein they are respectively 
established, in all criminal cases and in all cases both in law and chancery, 
and also all statutory proceedings as if specifically named in the statutes 
creating the same (unless City Courts, Village Courts or. Town Courts are 
by this Act or by the Acts creating the same expressly precluded from 
jurisdiction therein), concurrently with the Circuit Court ...” The same 
section provides that statutory provisions as to venue shall be construed as if 
the city wherein a city court is established was a county of which the city 
court was the circuit court. 


City courts are expressly authorized to hear appeals from justices of 
the peace and police magistrates of the particular city. This is a concurrent 
jurisdiction with other courts. However, the Courts Act directs that such 
justice of the peace and police magistrate appeals are to be taken to the city 
courts in the first instance.*** The only other instance of appellate 
jurisdiction expressly conferred on city courts exists in Industrial Commis- 
sion appeals. The Workmen’s Compensation Act *** provides judicial re- 
view of the decisions of the commission by way of writ of certiorari in all 
cases other than claims against the state. These statutory writs of certiorari 
allow for review of all questions of law and fact in either the circuit court 
of the county or the city court of the city where any of the parties de- 
fendant are to be found. The statute, however, requires that a city court in 
order to exercise this jurisdiction be located in a city having more than 25000 
inhabitants. 


“6 Tut. Rev. Stat., c. 37, § 177; c. 79, § § 166, 173 (1951). 
1 Id., c. 42, § 106, 107. 

* Id., c. 127%, § 11. 

” Id., c. 8, § 124. 

™ Id., c. 46, § § 7-63, 23-5. 

1d. c. 37, § 333. 

*2 Id., § 344. See note 21, supra. 

®9 1d. c. 48, § 138.19. 
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The Appellate Jurisdiction of the Municipal Court of Evanston 


The Municipal Court of Evanston may hear appeals from the justices of 
the peace of that city in all criminal, quasi-criminal, or civil cases.** The 
court of claims, the Municipal Court of Chicago, probate courts, and jus- 
tice of the peace and police magistrate courts have no appellate jurisdiction. 


TRIAL DE NOVO 


Generally the review of a proceeding means a hearing on the record 
made below and the litigants are not entitled to try the cause over again on 
review. An exception to this general rule is trial de novo. The removal 
of a case from an inferior court, administrative officer, or agency to a su- 
perior court for the purpose of obtaining a trial de novo was unknown to 
the common law and exists only by virtue of express legislation. *** The 
extent of the right conferred by a de novo appeal is discussed in a recent 
case, Bley v. Luebeck, ** which was an appeal from an order admitting to 
probate a copy of a will. The county court sitting as a probate court found 
that the document in question was a copy of a will which was lost or de- 
stroyed after the death of the testator. The court found further that the 
original of the will had not been destroyed, revoked, or modified in his 
lifetime. On appeal to the circuit court in the de novo hearing the con- 
testants introduced evidence tending to show revocation and destruction by 
the testator in his lifetime and also evidence impeaching testimony offered 
by the proponents on the subject of the existence of the will at the time of 
and subsequent to the death of the testator. The circuit court struck all of 
such evidence produced by the contestant holding that the Probate Act *** 
restricted contestant’s evidence on appeal to that of fraud, forgery, compul- 
sion, or other improper conduct. In reversing the circuit court and holding 
such proof admissible the Supreme Court stated: *** 


“A trial de novo in an appellate tribunal is a trial had as if no action 
whatever had been instituted in the court below; a trial anew in the 
appellate tribunal according to the usual or prescribed procedure in 
other cases involving similar questions whether of law or fact. (8 Words 
and Phrases, p. 7108). The trial de novo, however, must in all cases be 
limited to the issues tried in the court from which the appeal is taken. 
Such a trial cannot extend to other issues not before or passed upon 
by the court in which the original trial was had” 


and further, 


4 Id., c. 37, § 444. 

See In the matter of Storey, 120 Ill. 244, 11 N.E. 209 (1887); Edwards v. Vande- 
mack, 13 Ill. 633 (1852); The Schooner Constitution v. Woodworth, 1 Scam. 511 (1838); 
People v. Peters, 173 Ill. App. 564 (Ist Dist. 1912). 

™* 377 Ill. 50, 35 N.E.2d 334 (1941). See also Leonhart v. Reighard, 409 Ill. 544, 100 
N.E.2d 657 (1951). 

“Trt. Rev. Stat., c. 3, § 487 (1951). 

™ Bley v. Leubeck, 377 Ill. 50, 60, 61, 35 N.E.2d 334, 339, 340 (1941). 
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“A trial de novo on appeals means a new trial upon the same issues, 
and all the issues, tried by the court from which the appeal is taken, in 
which all parties shall have the right to offer new competent evidence, 
unless such right is limited or restricted by the statute. The con- 
testants in this case were entitled to a trial de novo on the appeal in the 
circuit court upon the issues heard and passed upon by the county 
court.” 


De Novo Appeals From County and Probate Courts to 
Circuit Courts or Superior Court of Cook County 


The County Court Act *** provides for appeals to be taken to the ap- 
pellate or Supreme Court as in other civil cases in, (1) proceedings for the 
confirmation of special assessments, (2) proceedings for the sale of lands for 
taxes and special assessments, (3) all common law and attachment cases, and 
(4) all cases of forcible detainer and forcible entry and detainer. 


Another section of the same act '® provides that all other proceedings 
are to be taken to the circuit court and heard de novo. 


Other statutes provide for de novo appeals to the circuit court from 
orders or judgments of the county courts in cases concerning Fire Pro- 
tection Districts; *** and from the county court exercising probate jurisdic- 
tion. **? Similarly the Probate Act provides that appeals from the orders, 
judgments, or decrees of the probate court may be taken only to the circuit 
court. '** It is specifically enacted that the case is heard de novo on such 
appeal to the circuit court and an appeal may be taken from the circuit 
court as in other matters. ** 


De Novo Appeals From Justices of the Peace 


Justice of the peace appeals '*° to the circuit courts, the county courts, 
the city courts or the Municipal Court of Evanston are heard de novo. 1 
There is a right to jury trial. ** 


“ Itt. Rev. Srat., c. 37, § 295 (1951). 

Id. § 294. 

™ Id., c. 127%, § 37b. 

 Id., c. 3, § § 152, 483; c. 37, § 175. Sales of realty by personal representative to 
pay debts are taken to the appellate or Supreme Courts, however (Id. c. 3, § 483). 

18 Id., c. 3, § 484. See note 147, supra. 

™ Id., c. 3, § 487; Schwartfager v. Schwartfager, 330 Ill. App. 111, 70 N.E.2d 216 
(2d Dist. 1946) and cases cited therein. 

Tit. Rev. Srat., c. 79, § 116, et seq. (1951). 

“North American Provision Co. v. Kinman, 288 Ill. App. 414, 6 N.E.2d 235 (3d 
Dist. 1937); Seron v. Carlson, 280 Ill. App. 396 (2d Dist. 1935); Spieker v. Schonfeld, 
202 Ill. App. 310 (1st Dist. 1916). The —— authority for de novo hearings of these 
appeals is one of a number of sections (for text of all, see Int. Rev. Srat., c. 79, § 178- 
191 [1951].) of the 1872 Justices and Constables Act omitted from the 1895 Act. Despite 
their omission from the later act these sections have not been repealed and are still in 
force (Antrim v. Guyer & Calkins Co., 324 Ill. App. 641, 59 N.E.2d 316 [2d Dist. 1945]; 
Tongeln v. Knoll, et al., 227 Ill. App. 317 [1st Dist. 1923]). 

At present given if litigant complies with Supreme Court Rule 24a (Inu. Rev. 
Srat., c. 110, § 259.24a [1951]). 
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Other De Novo Proceedings 


Statutes in some instances provide for de novo appeals from the findings 
or rulings of administrative agencies or officials, as follows: 

(1) Appeals from the Secretary of State to the proper circuit court 
upon his revocation of the certificate of authority of a foreign corporation 
or his refusal to approve any corporate documents required by the Business 
Corporation Act *** to be filed. 

(2) Appeals in statutory proceedings relating to the removal from 
office of the county superintendent of highways. Thus where a petition is 
filed with the county board seeking removal of the county superintendent 
and the board has entered an order removing him from office the aggrieved 
superintendent may appeal to the circuit or Superior Court of the county 
of his residence. The hearing is de novo and the finding of the circuit or 
Superior Court is final. **° 

(3) Appeals from orders or decisions of the Director of Insurance ex- 
cept an order to make good an impairment of capital or deficiency in the 
amount of admitted assets. On appeal to the proper circuit or Superior 
Court, the cause is to be heard upon a transcript of the record “and such 
additional evidence as may be offered at the hearing before the court by any 
of the parties.” "7° 

(4) Appeals from the Secretary of State’s refusal to issue or his revoca- 
tion of a used car dealer’s license. Upon petition of any person denied a 
license or whose license has been revoked the proper circuit court shall “hear 
such cause and enter such order as may be proper.” 17? 

(5) Appeals from the classification of lands for drainage purposes. 
Upon appeal, the county court *” secures twelve disinterested land owners, 
men of practical knowledge of the costs and benefits of farm drainage to 
act as a jury to try the case. A six man jury may be had upon agreement of 
the parties. The classification made is laid before them and “They shall 
examine the same and hear allegations and testimony in opposition to and 
in support of the same, and may, if requested by either party . . . view the 
lands.” If they find the tracts classified too high or too low they shall cor- 
rect the errors, but if no injustice has been done they shall confirm the class- 
ification of the commission. 17° 

(6) Election contests in which evidence is heard in the same manner 
and upon like notice as in other civil cases. *"* 


6 Trt. Rev. Srat., c. 32, § 157.148 (1951). 
Id, c. 121, § 8(c). 

 Id., c. 73, § 1019. 

7 Id. c. 95%, § 86(c). 

12 See notes 76, 77, supra. 

7 Try. Rev. Srat., c. 42, § 107 (1951). 

™ Id, c. 46, § 23-22. 
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(7) Appeals from orders of the Department of Agriculture demanding 
destruction of bees or hiving equipment where it is alleged that “foul brood” 
are present. These appeals are taken to the county court where the proper- 
ty is situated and are made in the same manner as appeals taken from justices 
of the peace. The county court may “after investigating the matter” re- 
verse, modify, or affirm the order of the Agriculture Department. **° 


(8) Appeals from orders of the Department of Public Safety regarding 
fire hazards, which are taken to the county court. Upon appeal the court 
“shall hear evidence as to the condition of the property . . . and shall enter 
judgment either affirming or setting aside the order . . . or modifying” the 
same. *** 


THE WORK OF THE SUPREME COURT *” 


As far as being entitled to a final review by the Supreme Court is con- 
cerned litigants fall into two groups. The first group are involved in certain 
favored cases *** which the Supreme Court must take. The’litigants in group 
two are those involved in cases where review is a matter of discretion with 
the Supreme Court. *”° 


How has this determination of the court’s jurisdiction worked out in 
practice? How many cases of each of various types of litigation reach the 
Supreme Court? Is the Supreme Court’s attention distributed according to 
the importance of the matters decided? The University of Chicago Law 
Review in 1947 published an analysis of the work of the Illinois Supreme 
Court. ** This survey found that for the years 1943 to 1947 the Supreme 
Court published a yearly average of 253.5 opinions divided among various 
types of litigation approximately as follows: criminal cases, 33.5%; property 
cases, 23.3%; public law cases (constitutional problems, taxation, etc.), 
25%; personal relations cases (torts, workmen’s compensation, domestic re- 
lations, etc.), 10.9% and business law (corporations, partnerships, con- 
tracts, negotiable instruments, etc.), 5.3%. For comparison it might be 
stated that the November, 1951 docket of the court shows seventy cases 
were assigned to the judges for opinion distributed as follows: criminal, 


™ Id., c. 8, § 124. 

8 Id. c. 127%, § 12. 

™'For the mechanics of procedure followed by the Supreme Court in handling 
its work see Mr. Ware’s article in this symposium, infra pp. 85. 

See note 46, supra. 

** The Supreme Court may determine for itself (1) whether to allow petition for 
leave to appeal in civil cases decided by the appellate court (p. 8, supra); (2) wheth- 
er to allow writs of error in Workmens Compensation cases (note 46, supra); 
(3) whether to allow writs of error in criminal cases where the sentence is death (note 
40, supra). 

#15 U. or Cut. L. REv., 106 to 176 (1947-48). 
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24.5%; property, 17.2%; public, 35.7%; personal relations, 18.8%; and busi- 
ness, 3%. The court’s docket also shows that in 1951 a total of 261 cases 
were assigned for opinion. 


It would appear that this volume of work requires each of the Supreme 
Court judges to write about thirty-six opinions a year, an average of one 
every ten days. For each opinion written by him, each judge must consider 
and pass on six opinions written by the other judges. The judges also must 
consider petitions for rehearing, petitions for leave to appeal, petitions for 
writs of error in workmen’s compensation cases, and post-conviction crimi- 
nal proceedings. Too, the court must decide cases in which its original 
jurisdiction is invoked. 


In explaining the volume and the kind of cases decided by the court 
the survey above referred to states, *** 


“In almost 80 per cent of the cases, the decision as to whether or not 
the Supreme Court will review is made by the litigants themselves by 
taking advantage of the Court’s original jurisdiction, by direct appeal 
of right, or by an appeal of right from the appellate courts. In about 
3 per cent of the cases the trial court makes the decision through its 
power to determine that the validity of a municipal ordinance raises 
questions of public importance. In 2 to 3 per cent of the cases the 
appellate court makes the decision through granting a certificate of 
importance. In only 10 to 15 per cent of the cases does the Court itself 
make the decision by granting leave to appeal or writs of error in 
compensation cases. As a result, the Supreme Court has very little 
control over the number and nature of cases which it decides. More- 
over, the Illinois legislature itself has only partial control, because more 
than half the cases reach the Court on grounds enumerated in the Con- 
stitution. The legislature can require that such litigation pass through 
an intermediate appellate review, but it cannot prevent an ultimate ap- 
peal to the highest court.” 


Unless it be contended that the members of the court can turn out more 
work than they do now and keep current with their docket of business, it 
would appear that they are unable to increase the number of cases which 
they consider where their appellate jurisdiction is discretionary. The pres- 
ent distribution of the court’s time and energy among different types of 
litigation presents the question as to whether it is proportionate to the im- 
portance of these matters in the life of the community. For example, should 
the court’s time be divided on a ratio of twenty-three per cent to property 
cases and five per cent to business law problems? To require the court to 
take all cases of a particular class presented by litigants may involve the 
court in cases of trifling importance, although the class itself may be of 


* Id. at 170, 171. 
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great importance. It may involve the court in the routine application of 
well established legal principles to simple fact issues. 


These considerations have resulted in suggestions for change in the 
ratio between the mandatory and discretionary appellate jurisdiction of the 
Supreme Court. Some have originated with members of the court itself. *** 
One proposal is that most, if not all, appeals be sent from the trial court to 
the appellate court in the first instance. Because this would increase sub- 
stantially the work of these courts, all appellate courts would have to be 
put on a full time basis as is presently done in the First Appellate District. 
This plan has the practical advantage that it could be put into effect by 
legislation without a change in the constitution. It is subject to the objec- 
tion that in those cases where the constitution requires ultimate review by 
the Supreme Court, litigants might be involved in two appeals and the Su- 
preme Court might have to decide these cases anyhow. At present more 
than sixty per cent ?** of the mandatory appellate jurisdiction of the Supreme 
Court involves these cases. 


A second proposal requires a change in the constitution and is generally 
presented along with a plan for a reorganization of the entire court system 
in Illinois. It would make the Supreme Court largely a leave to appeal court, 
thus making the exercise of its appellate jurisdiction discretionary. ** 


It is not within the scope of this article to weigh the merits of these 
proposals, but any discussion of the organization, jurisdiction, and volume 
of work of the Supreme Court must consider that our highest reviewing 
court does more than decide lawsuits between individuals. Its opinions con- 
tinually explain, construe, and settle the law of Illinois. They develop the 
law in its application to the life of the community. If the judges are to dis- 
charge their obligation to the common good, the number and type of cases 
assigned to or taken by the court should be in relation to the importance of 
these matters in the life of the community. And unless the members of the 
Supreme Court have time for study, reflection, and consultation with one 
another, the exercise of judicial authority may be hazardous. 


™@ Justice Crampton’s remarks before the Illinois State Bar Ass’n., October 12, 1949, 
printed in 38 Inu. B. J. 118 (Nov. 1949); Chief Justice Daily’s address before a joint 
meeting of the Illinois and Chicago Bar Ass’ns. (Nov. 9, 1951); Justice Schaefer’s address 
before the Chicago Bar Ass’n., September 26, 1951, printed in 33 Cricaco Bar Recorp 
69 (November, 1951). 

™ Computed from figures in 15 U. or Cur. L. Rev., 106 (1947-48). 

™ A draft of a new judicial article as a proposed constitutional amendment, ap- 
proved unanimously by the governing boards of the Illinois State Bar Association and the 
Chicago Bar Association, March 30, 1952, is now under consideration by the lawyers of 
this state. 








RIGHT TO APPELLATE REVIEW 


BY FRED H. KELLY * 


WHETHER A PARTICULAR ORDER, judgment, or decree is appeal- 
able often presents a close question on which courts may reasonably differ. 
Many rather recent statutory enactments have solved some of the problems 
presented, but even now the question is often debatable. This article does 
not purport to cover every possible situation, but a sufficient number of 
different cases will be discussed to show in a fairly comprehensive manner 
when an order, judgment, or decree is appealable, who may appeal, and 
whether an appeal is discretionary or of right. 


APPEALABLE ORDERS, JUDGMENTS, AND DECREES 


In general, appeals in civil cases to the appellate or Supreme Courts of 
Illinois are governed by Section 77 of the Civil Practice Act,* which pro- 
vides that appeals shall lie to the appellate or Supreme Court in cases where 
any form of review may be allowed by law to revise the final judgments, 
orders, or decrees of the trial court. Appeals from an order granting a new 
trial, which is made a final order by this section, will be separately 
discussed. 


Allowance of an appeal is not essential to due process of law, hence, 
limiting an appeal to one court is within the powers of the legislature and 
Section 77 of the Civil Practice Act is constitutional. * 

The question of whether an order sought to be appealed from is a final 
appealable order goes to the jurisdiction of the court and cannot be waived 
by failure to urge it and neither can the parties confer jurisdiction on the 
appellate court by agreement if, in fact, the order appealed from is one from 
which an appeal will not lie. * 

Prior to the enactment of the Civil Practice Act, Section 91 of the 
Practice Act of 1907 * provided that appeals shall lie to and writs of error 
from the appellate or Supreme Courts as may be allowed by law to review 


* FRED H. KELLY. LL.B. 1916, University of Illinois; member of the firm 
of Craig & Craig, Mattoon and Mt. Vernon, Illinois; author of “Admis- 
sions and Impeachments” in Preparing and Trying Cases in Illinois 
(1951). 


"Iv. Rev. Srat., c. 110, § 201 (1951). 

* Goodrich v. Sprague, 385 Ill. 200, 52 N.E.2d 250 (1944); Scott v. Freeport Motor 
Casualty Co., 379 Ill. 155, 39 N.E.2d 999 (1942). 

* Brauer Machine & megs Co. v. Parkhill Truck Co., 383 Ill. 569, 50 N.E.2d 836 
(1943); Liberty National Bank v. City of Chicago, 342 Ill. App. 328, 96 N.E.2d 663 (Ist 
Dist. 1950). 

“Inv. Rev. Srat., c. 110, § 91 (1931). 
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the final orders, judgments, or decrees of the trial courts in any suit or 
proceeding at law or in chancery. 

It is to be noted that Section 91 of the Practice Act of 1907 and Section 
77 of the Civil Practice Act are practically alike except that the words “and 
writs of error from” appearing in the older section are omitted in the latter 
and the words “in any suit or proceeding at law or in chancery” are omitted 
from Section 77 of the Civil Practice Act. However, those words are still 
carried without change in Section 8 of the Appellate Court Act, as amended 
in 1933 and again in 1945 after the passage of the Civil Practice Act. ° 


That statute provides that the appellate court shall have jurisdiction 
of all matters of appeal or writs of error from the final judgments, orders, or 
decrees of the trial courts in any suit or proceeding at law or in chancery 
with certain exceptions. 

Furthermore, Section 1 of the Civil Practice Act ® provides that the pro- 
visions of this Act shall apply to all civil proceedings, both at law and in 
equity, unless their application is otherwise herein expressly limited in courts 
of record except in attachment, et cetera, and other actions in which the 
procedure is regulated by special statute. These special instances will be 
discussed later. 


Therefore, the effect of the statutes now in force, as far as they relate 
to the determination of what is an appealable order, is the same as it was 
before the enactment of the Civil Practice Act, and decisions as to what 
constitutes a final judgment in any suit or proceeding at law or in chancery 
under the earlier Act control, except as to the change made relative to the 
order granting a new trial.” 


When is an Order Final and Appealable? 


To be final and appealable, a judgment must terminate the litigation 
between the parties on the merits of the cause so that if affirmed the trial 
court has only to proceed with the execution of the judgment. While this 
definition is ordinarily applicable, those words are not always used in this 
restricted sense. The final decision from which an appeal lies does not 
necessarily mean only the decision which finally determines all the issues 
presented by the pleadings. It may, with equal propriety, refer to the final 
determination of a collateral matter distinct from the general subject of the 
litigation but which, as between the parties to the particular issue, settles the 
rights of the parties, and such an order is final and appealable. A final judg- 
ment is one which finally disposes of the rights of the parties, either upon 
the entire controversy or upon some definite and separate branch thereof. * 


*Id., c. 37, § 32 (1951). 

*Id., c. 110, § 125. 

* Aetna Plywood & Veneer Co. v. Robineau, 336 Ill. App. 339, 83 N.E.2d 896 (Ist 
Dist. 1949); City of Freeport v. Kaiser, 311 Ill. App. 197, 35 N.E.2d 722 (2d Dist. 1941). 

*Brauer Machine & Supply Co. v. Parkhill Truck Co. 383 Ill. 569, 50 N.E.2d 
836 (1943). 
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The words “suits or proceeding at law or in chancery” include every 
claim or demand in a court of justice which was known at the adoption of 
the constitution as an action at law or suit in chancery and also all actions 
since provided for which involve personal or property rights of the same 
nature as those previously involved in actions at law or in equity. The 
words do not include special statutory proceedings involving rights and 
providing remedies not of a kind previously existing at law or in equity. ° 


Examples of appealable orders in non-statutory proceedings are many 
and varied. For example, an order quashing the service of summons under 
Section 20a of the Motor Vehicle Act is, in effect, a final adjudication that 
the defendant is not subject to service of process in accordance with the 
provisions of that section and is a final and appealable order. *° 


The Supreme Court of Illinois has said that in general, to be final and 
appealable, an order or decree must terminate the litigation between the 
parties on the merits of the cause, so that if affirmed on review, the trial 
court has only to proceed with the execution of the decree or order, but 
has qualified such statement as follows: ** 


“While this definition is well established and ordinarily applicable, 
other less restrictive expressions have frequently been expounded. For 
example, we have recently held that a final judgment is one finally dis- 
posing of the rights of the parties on the merits of the general con- 
troversy, or it may be a judgment on the merits of only one definite 
and separate branch of the general controversy, if the effect of the 
decision is the final disposition of the litigation. (Moffat Coal Co. v. 
Industrial Com. 397 Ill. 196; Brauer Machine and Supply Co. v. Parkhill 
Truck Co. 383 Ill. 569.) Furthermore it is settled that even the final 
determination of a collateral matter distinct from the general subject 
of litigation and settling the particular issue as between the parties is a 
final and appealable order. (Wyman v. Hageman, 318 lll. 64; Sebree v. 
Sebree, 293 Ill. 228.) Approaching the problem from another view- 
point, a decree retaining jurisdiction for future determination of mat- 
ters of substantial controversy between the parties is not final (Rettig 
v. Zander, 364 Ill. 112; People ex rel. Nelson v. Stony Island State 
Savings Bank, 355 Ill. 401,) but an order is final for purposes of review 
where only incidental matters are reserved for future consideration, 
(Groves v. Farmers State Bank, 368 Ill. 35; Eich v. Czervonko, 330 Ill. 
455,) and, lastly, an order may be a final and appealable determination 
even though matters of substantial controversy remain to be disposed 
of in the trial court. Newberry Library v. Board of Education, 387 
Ill. 85; Hoier v. Kaplan, 313 Ill. 448. 


*People v. Graw, 363 Ill. 205, 2 N.E.2d 71 (1936); People v. Gale, 339 Ill. 162, 171 
N.E. 186 (1930); Phelps v. Board of Appeals, 325 Ill. 625, 156 N.E. 826 (1927); City of 
Freeport v. Kaiser, supra note 7. 

* Brauer Machine and Supply Company v. Parkhill Truck Company, supra note 8. 

™ Roddy v. Armitage-Hamlin Corp., 401 Ill. 605, 609, 610, 611, 83 N.E.2d 308, 311, 
312 (1949). 
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“The definitions and announced tests of a final judgment order or 
decree must be considered primarily with reference to the facts of the 
particular case. 
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“The Newberry Library case is controlling here because both cases 
involve joining two separate causes of action in the same complaint. 
The’ mere circumstance that count one involves shareholders’ rights 
growing out of the execution of a lease while count two concerns the 
rights of the corporation in the same lease and both counts, in part, 
ask for the same relief, is immaterial. The order in this case is one dis- 
missing count one, which disposes of a branch of the case and renders 
the determination final and appealable, though the case as to count two 
remains undisposed of. 

“Defendants argue that the statutory provision making only final 
judgments, orders and decrees appealable stems from the policy of 
limiting litigants to but one appeal. Suffice it to say that where the 
parties have joined two distinct and separate causes of action and each 
cause is finally decided on its merits at different intervals of time, the 
parties have the right to separate appeals from each final order entered 
in the case. Defendants are unduly apprehensive that the present 
decision will open the way to repeated appeals in cases involving sev- 
eral grounds for the same relief in the same subject matter, even before 
such cases progress beyond the pleading stage. It is only where the 
several counts of a complaint set up definite and distinct causes of 
action which could be prosecuted in separate proceedings that the 
final disposition of a single count on the merits will result in a final 
and appealable judgment, order or decree.” 


Where an action is brought against several defendants and a judgment 
is entered finally determining the controversy between the plaintiff and one 
defendant on its merits, said judgment is appealable even though the action 
is still pending against the other defendants. ** 


In a recent case it was said that whether an order is final and appealable 
must be considered primarily with reference to the facts in a particular case 
and where two separate causes of action are joined in a single complaint, 
even if both seek the same relief, an order dismissing one count of the com- 
plaint which disposes of one separate branch of the case is a final and 
appealable order even though matters of subsequent controversy raised in 
the other counts remain undisposed of; this is true even though the order did 
not recite that the suit was dismissed for want of equity or that appellant 
take nothing by her suit or words of like import because it is not the form 
of the decree but the substance and the effect of the adjudication which is 
determinative of whether a particular decree is final. ** 


* Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). 
8 Mills v. Ehler, 407 Ill. 602, 95 N.E.2d 848 (1951). 
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In one of the latest cases,’* the court entered an order striking the 
amended answer and dismissing the amended counterclaim at defendant’s 
costs. In holding such order final and appealable, the Court said: 


“Plaintiffs’ position to the effect that the question of the sufficiency 
of the first amended counterclaim is not involved in this appeal is 
founded upon the action of the trial court in dismissing the first 
amended counterclaim at defendants’ costs on April 17 and the fact 
that no appeal has been taken from this order. While, standing alone, 
an order striking a complaint is not final, (Calkin v. Roberts Park Fire 
Protection Dist. 402 Ill. 579,) an order striking a complaint, dismissing 
the action and assessing costs is final. (Doner v. Phoenix Joint Stock 
Land Bank, 381 Ill. 106.) Although piecemeal appeals are not per- 
mitted, (Walters v. Mercantile Nat. Bank, 380 Ill. 477,) each case must 
be decided upon its own facts. (Roddy v. Armitage-Hamlin Corp. 
401 Ill. 605.) In view of the circumstance that the original defendants, 
the lessees, were mere stakeholders and had no interest in the con- 
troversy between the present defendants and plaintiffs, it is evident 
that the order of April 17 dismissing defendants’ counterclaim and 
assessing costs fully disposed of all the issues between all the parties 
and, consequently, was final and appealable.” 


However, an order that a complaint be dismissed at the plaintiff’s cost 
and a subsequent order denying the plaintiff's motion to vacate the former 
order and for leave to file an amended complaint are not appealable as they 
are not final judgments. Likewise, where the court sustains a demurrer to 
the complaint and plaintiff elects to stand by the complaint, an order that 
the defendant recover costs from plaintiff is not a final and appealable 
order, but, in such case, to constitute a final judgment, the order should 
state that plaintiff take nothing by the writ or that defendant go hence 
without day. ** 


Where a counterclaim was dismissed and on motion for leave to file 
an amended counterclaim the court denied leave to amend and gave judg- 
ment that the counter plaintiff take nothing and go hence without day, the 
order was final and appealable. ** 


Since it appears from the above that the decisions are not wholly in 
accord as to just what the order of dismissal should state in order to make it 
an appealable one, the safest procedure is to show a motion to strike sustained 
and the complaint dismissed at plaintiff’s costs, and that the plaintiff take 
nothing by his writ and the defendant go hence without day. 


* Ridgely v. Central Pipe Line Co., 409 Ill. 46, 48, 49, 97 N.E.2d 817, 820 (1951). 

* Chicago Portrait Co. v. Chicago Crayon Co., 217 Ill. 200, 75 N.E. 473 (1905); 
Aetna Plywood & Veneer Co. v. Robineau, 336 Ill. 339, 83 N.E.2d 896 (1st Dist. 
1949); Board of Education v. Board of Education, 301 Ill. 

Dist. 1939). 
* Wilson v. Tromly, 336 Ill. App. 403, 84 N.E.2d 177 (4th Dist. 1949). 


App. 228, 22 N.E.2d 400 (2d 
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While, as will be hereinafter discussed, a consent judgment or decree 
is not appealable, the mere fact that the order or decree is approved by 
counsel for appellant does not show a consent decree, where issues were in 
fact joined, a hearing was had, and a judicial determination was made by 
the court. To show that the decree is not by consent, it should be recited 
therein that the court rests its decision upon the evidence and not upon the 
consent of the parties. *” 


Where material portions of the complaint were stricken and the plain- 
tiff elected to abide by the complaint, and the defendant made no motion for 
judgment, the fact that the plaintiff moved for final judgment of dismissal so 
that he could appeal, does not make the order of dismissal and judgment 
against the plaintiff a consent judgment. ** 


An exception to the rule is made where public interests are adversely 
affected by a consent decree, in which case it may be reversed on appeal. 
An example appears where state officials attempt to contract with reference 
to state revenue in contravention of Section 23 of Article IV of the Con- 
stitution and such decree is not binding upon the state officials or the State 
of Illinois. 1 


When final judgment is entered by default, an appeal may be taken 
therefrom and the judgment may be reviewed, but only as to errors appear- 
ing on the face of the record when the declaration or complaint states no 
cause of action. 7° 

An order of a trial court dismissing an appeal is an appealable order. ** 


A judgment confessed on a note which appears on its face to be barred 
by the statute of limitations is void and the order vacating said void judg- 
ment is a final and appealable order. *” 


An order of dismissal as to one defendant for want of equity was a 
final appealable order as to him and a notice of appeal filed ninety days 
after said order of dismissal was properly stricken as to that defendant. ** 


A judgment, order, or decree that is void for want of jurisdiction or 
for any other reason may be reviewed by appeal or writ of error. ** 


An order vacating a judgment after the thirty day period within which 
the court has discretionary power is final and appealable. *° 


* Nelson v. Nelson, 340 Ill. App. 463, 92 N.E.2d 534 (1st Dist. 1950). 

* McDavid v. Fiscar, 342 Ill. App. 673, 97 N.E.2d 587 (3d Dist. 1951). 

* Massell v. Daley, 404 Ill. 479, 89 N.E.2d 361 (1950). 

* Roe v. Cook County, 358 Ill. 568, 193 N.E. 472 (1934). 

* Kjellberg v. Muno, 340 Ill. App. 133, 91 N.E.2d 155 (1st Dist. 1950). 

* Woeter v. Halperin, 340 Ill. App. 406, 92 N.E.2d 179 (1st Dist. 1950). 

* Milhahn v. Wickwire, 333 Ill. App. 384, 77 N.E.2d 428 (4th Dist. 1948). 

* Moffat Coat Co. v. Industrial Commission, 397 Ill. 196, 73 N.E.2d 423 (1947); 
People v. Coal Belt Electric Ry. Co., 311 Ill. 29, 142 N.E. 495 (1924); People v. Evans, 
262 Ill. 235, 104 N.E. 646 (1914). 

* Tinkoff v. Wharten, 344 Ill. App. 40, 99 N.E.2d 915 (1st Dist. 1951). 
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Examples of Non-Appealable Orders in Cases in Law or Equity 


There are many instances in which a judgment, order, or decree of the 
lower court is not appealable and no review of it is proper. These situations 
may arise because of the circumstances under which the judgment, order, or 
decree was entered or because of its lack of finality. 


A consent judgment or decree is not reviewable by appeal because the 
decree is not a judicial determination of the rights of the parties but is 
merely a recital of their agreement. The only way such a decree may be set 
aside is by an original bill in the nature of a bill of review. While, as a 
general rule, such a decree should show upon its face that it was entered 
by consent, such a showing in the decree is not indispensable and such an 
agreement may be shown by other evidence, which does not contradict the 
record but is consistent with it. 7° 


An order finding a complaint insufficient in law and ordering the com- 
plaint dismissed and the later order denying plaintiff’s motion to vacate that 
order and for leave to file an amended complaint is not an appealable order. *” 


An order dismissing a complaint with leave to file an amended complaint 
within ten days is not appealable. 28 


An order sustaining a motion to strike a petition in the nature of a writ 
of error coram nobis without subsequent order or a judgment striking or 
dismissing the petition or otherwise disposing of the case is not a final order 
and, therefore, is not appealable. *° 


While there are no recent decisions, there is no doubt that the old rule 
still prevails that when the plaintiff takes a voluntary non-suit, the order 
of dismissal is not appealable. *° 


A power of attorney for confession of judgment usually waives and 
releases all errors in the proceeding for confession of judgment and the 
cognovit provides that no review of the judgment entered under the war- 
rant of attorney will be prosecuted. No appeal lies from a judgment entered 
under such power of attorney but the overruling of a motion to vacate the 
judgment is an appealable order. Ordinarily, an order opening a judgment 
by confession and allowing the defendant to plead is not a final order, and, 
therefore, not appealable, but under special circumstances an appeal from an 


** Massell v. Daley, 404 Ill. 479, 89 N.E.2d 361 (1950); Bergman v. Rhodes, 334 Ill. 
137, 165 N.E. 598 (1929); People ex rel Nelson v. Joliet Trust & Savings Bank, 315 Ill. 
App. 11, 42 N.E.2d 90 (2d Dist. 1942); Consaer v. Wisniewski, 293 Ill. App. 529, 13 
N.E.2d 93 (1st Dist. 1938). 

* Aetna Plywood & Veneer Co. v. Robineau, 336 Ill. App. 339, 83 N.E.2d 896 (1st 
Dist. 1949). 

** Thompson v. Contreras, 340 Ill. App. 527, 92 N.E.2d 340 (1st Dist. 1950). 

2° Calkin v. Roberts Park Fire Protection Dist., 402 Ill. 579, 84 N.E.2d 841 (1949). 

* Newman v. Dick, 23 Ill. 338 (1860); Meyers v. Ackerlund, 224 Ill. App. 417 (1st 
Dist. 1922). 
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order vacating a judgment by confession has been allowed, where, otherwise, 
the plaintiff’s security would have been lost. ** 


A judgment that the defendants stand defaulted, that plaintiff's com- 
plaint be taken as confessed by said defendants, and that the case be re- 
ferred to the master in chancery is not a final appealable judgment. ** 


Where a judgment rendered by default is one from which no appeal 
would lie if the judgment had been rendered on the merits at the conclusion 
of a hearing, no appeal can be taken from an order of the court refusing to 
vacate and set aside such judgment by default and allow the objector to 
plead. ** 


Where the jury returned a verdict and a motion for judgment non 
obstante veredicto was filed and the court denied the motion and no judg- 
ment was entered, there was no appealable order, as no appeal lies from the 
verdict of the jury or from an order for a judgment in which no judgment 
was actually entered. * 


An opinion of the court not embodied in nor made a part of a judg- 
ment order is not appealable. 35 


In an action for attorney’s fees against three defendants an order strik- 
ing a count of the amended complaint and dismissing the cause against one 
defendant was not a final and appealable order where there were left for 
consideration all questions raised between the plaintiff and the remaining 
two defendants and also issues raised by counterclaim filed by one of the 
remaining defendants against the other. *° 


An order of the county court in the matter of a decedent’s estate that 
the appellant file a partnership inventory within ten days and on failure to do 
so that citation should issue returnable instanter, is not final and appealable. ** 


An order of the circuit court sustaining the defendant’s motion to dis- 
miss an action to contest a will on grounds that the court did not have 
jurisdiction of subject matter and that the plaintiff was not an interested 
person entitled to maintain the action, but granting the plaintiff leave to file 
an amended complaint, was not a final appealable order. * 


An order denying a motion by the defendant to dismiss a petition for 
condemnation which leaves the petition standing for further hearing in the 


“Boyles v. Chytraus, 175 Ill. 370, 51 N.E. 563 (1898); Prouty v. Armstrong, 204 
Ill. App. 249 (1st Dist. 1917); Van Zandt v. Gormley, 66 Ill. App. 588 (1st Dist. 1896); 
Mast Buggy Company v. Litchfield Implement Company, 55 Ill. App. 98 (3d Dist. 1893). 
= Watson v. Hobson, 396 Ill. 617, 72 N.E.2d 857 (1947). 
* Nitsche v. City of Chicago, 280 Ill. 268, 117 N.E. 500 (1917). 
* LeMenager v. Northwestern Barb Wire Co., 296 Ill. App. 568, 16 N.E.2d 824 (2d 
1938). 
* Pyle v. Springfield Marine Bank, 330 Ill. App. 1, 70 N.E.2d 257 (3d Dist. 1946). 
* Sarelas v. Liakopoulos, 333 Ill. App. 648, 77 N.E.2d 854 (1st Dist. 1948). 
* Abernathy v. Bensley, 332 Ill. App. 438, 75 N.E.2d 526 (3d Dist. 1947). 
* Sonnenschein v. Gornley, 334 Ill. App. 265, 78 N.E.2d 845 (1st Dist. 1948). 
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trial court is not a final adjudication and is not a final and appealable 
order. *° 

A docket entry by the trial court does not constitute a final appealable 
judgment. *° 

An order striking the name of an attorney and expelling him from 
appearing as counsel for a party litigant in a case is not a final order from 
which an appeal may be taken, the sole remedy being the writ of mandamus 
from the Supreme Court. ** 

An order of the circuit court denying a motion to dismiss an appeal 
from the county court is not an appealable order. * 

A final judgment may be one which finally disposes of the rights of the 
parties upon the merits of the general controversy which is the subject 
matter of the litigation, or it may be one upon the merits of only one 
definite and separate branch thereof, if the effect of such decision is the 
final disposition of the litigation. An order that an employee is not required 
to submit to a physical and medical examination as a condition of his right 
to a hearing of a claim for compensation is not a final and appealable order. 
The same is true of a ruling by a court refusing to compel a litigant to pro- 
duce books or papers for the inspection of his opponent, preparatory to the 
trial, or of an order which does require defendents to produce certain books 
for inspection by the other party. * 

The order of a circuit court on appeal from the probate court sustaining 
the motion of an administrator of a decedent’s estate to strike the supple- 
mental petition of heirs and dismissing the vice-consul of Greece was a 
final order from which a separate appeal could be taken by him, but the 
part of the order continuing probate proceedings in the matter of the 
distributive shares of the heirs is not final and appealable. * 

The appellate court will not render a decision on a moot question, that 
is, one which presents or involves no actual controversy or where the issues 
have ceased to exist or, more broadly speaking, where the court can grant 
no effectual relief to either party, as where the judgment of the lower court 
has been voluntarily paid and satisfied. In such cases the appeal will be 
dismissed. *° 

Most of these cases do not really depend upon the original appealability 
of the judgment, but on subsequent events. However, the questions may be 
moot when the appeal is taken and in such event, an appeal is of no avail 
and will be dismissed. 


* Chicago Housing Authority v. Abrams, 409 Ill. 226, 99 N.E.2d 129 (1951). 

“People v. New York Cent. R. Co., 391 Ill. 377, 63 N.E.2d 405 (1945). 

“People v. Graber, 394 Ill. 362, 68 N.E.2d 750 (1946). 

“Estate of Shellaberger, 331 Ill. App. 1, 72 N.E.2d 220 (2d Dist. 1947). 

*® Moffat Coat Co. v. Industrial Commission, 397 Ill. 196, 73 N.E.2d 423 (1947). 

“Estate of Peter Smirniotis, 332 Ill. App. 440, 75 N.E.2d 384 (1st Dist. 1947). 

“ Massell v. Daley, 404 Ill. 479, 89 N.E.2d 361 (1950); Chicago City Bank & Trust 
Co. v. Board of Education, 386 Ill. 508, 54 N.E.2d 498 (1944). 
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Appealable Orders in Statutory Proceedings 


Appeals in statutory proceedings, as distinguished from actions at law 
or in equity, are governed by the provisions of particular statutes. 

Section 1 of the Civil Practice Act ** states that the provisions of this 
act shall apply to all civil proceedings, both at law or in equity, unless their 
application is otherwise expressly limited in courts of record, except in 
attachment, ejectment, eminent domain, forcible entry and detainer, garnish- 
ment, habeas corpus, mandamus, ne exeat, quo warranto, replevin, or other 
actions in which the procedure is regulated by special statute. 

Sec. 31(2) of the Civil Practice Act*’ provides that proceedings in 
attachment, ejectment, eminent domain, forcible entry and detainer, garnish- 
ment, habeas corpus, mandamus, ne exeat, quo warranto, replevin, or other 
actions in which the procedure is regulated by special statute shall be in ac- 
cordance with the statute dealing therewith. 

Several years after the Civil Practice Act became effective the Ad- 
ministrative Review Act ** was enacted. This act applies to every action to 
review judicially a final decision of any administrative agency, where the 
act granting or conferring power on such agency by express reference 
adopts the provisions of this act. Section 13 of the Administrative Review 
Act *® provides that any final decision, order, judgment, or decree of the 
circuit or superior court entered in an action to review a decision of an 
administrative agency may be reviewed by the appellate court unless either 
the particular statute under the authority of which the administrative de- 
cision was entered or Section 75 of the Civil Practice Act provides for appeal 
direct to the Supreme Court. 

After the enactment of the Civil Practice Act, many statutes were 
amended to cover appeals in statutory proceedings and other statutes were 
amended so as to comply with the provisions of the Administrative Review 
Act. 

Many statutes have, by express reference, adopted the provisions of 
the Administrative Review Act, without providing for an appeal direct 
to the Supreme Court. *° Other statutes have by express reference adopted 


* Iu. Rev. Srat., c. 110, § 125 (1951). 

“Id. § 155. 

“Id. § § 264-279. 

“Id. § 276. 

“Such as the Airport Zoning Act, It. Rev. Stat., c. 15%, § 48.30a (1951); Cities 
and Villages Act (Laborers, etc., Annuity and Benefit Fund and Zoning) c. 24, § § 73- 
6.01, 1170-1; Civil Service Act (Civil Service of Cities) c. 244%, § 77a, (Civil Service in 
Parks) c. 24%, § 113.1, (Civil Service in Park Employees’ and Retirement Board Em- 
ployees’ Annuity and Benefit Fund Systems) c. 24%, § 149a; Dram Shops (Liquor 
Control Act) c. 43, § 154a; Statutes on Foods (Pasteurized Milk and Pasteurized Milk 
Products) c. 48%, § 55, (Graded Milk and Products and Dairy Plants) c. 56%, § 235a; 
Horseshoers, c. 66, § 27; Medicine and Surgery (Medical Practice Act) c. 91, § 16b-2; 
Public Health (Home for Ill or Physically Infirm Persons) c. 1114, § 35.28, (Funeral 
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the provisions of the Administrative Review Act and have also provided for 
an appeal direct to the Supreme Court. ** Another group of statutes now 
provide that appeals from final orders or judgments entered thereunder may 
be taken in accordance with the Civil Practice Act or as provided in other 
civil cases. °* 


Directors and Embalmers) c. 111%, § 73.24a; Railroads and Warehouses (Safety Deposit 
Boxes, Safes and Vaults) c. 114, § 358; Sales (Securities) c. 121%, §§ 113, 118g, 
(Itinerant Merchants by Motor Vehicle) c. 121%, § 165.13a; Schools (Article 24, Teach- 
er Tenure Law) c. 122, § 24-8, (Article 25, Teachers’ Retirement System) c. 122, 
§ 25-92; Trade-marks, c. 140, § 3c; Universities, Colleges, Academies, etc. (University 
Retirement System of Illinois) c. 144, § 10a. 

* Such as Statutes on Architects, Int. Rev. Srat., c. 10%, § 13h (1951); Aviation 
(Illinois Aeronautics Act) c. 15%, § 22.69, Banks (Community Currency Exchanges) 
c. 16%, § 52.2; Barbers and Beauty Culturists (Barbers) c. 16%, § 14-90, (Beauty 
Culture) c. 16%, § 26h; Canals and Waterway Improvements (Regulation of Rivers, 
Lakes, and Streams) c. 19, § 75a; Engineers and Engineering, c. 48%, § 57; Interest 
(Regulating Loan Business) c. 74, § 43b; Medicine and Surgery (Nursing, vemos 
Optometry, and Veterinary) c. 91, § § 35.51, 82h, 105.21, 118h; Oil and Gas (In General) 
c. 104, § 14h; Public Accountants, c. 110%, § 45; Public Health (Nursing) c. 111%, 
§ 35.10; Real Estate Brokers and Salesmen, c. 114%, § 8h; Revenue (Motor Fuel Tax, 
Sales Tax, Cigarette Tax, Cigarette Use Tax, Gross Receipts—Telegraphs, Telephones, 
Electricity, etc., Gross Receipts Tax—Consumption of Gas, Gross Receipts—Electricity, 
Review of Assessments by Department of Revenue) c. 120, § § 432a, 451, 453.8, 453.51, 
467.12, 467.27, 479, 619; Structural Engineers, c. 131%, § 10f; Surveyors and Surveys, 
c. 133, § 47.04; Universities, Colleges, Academies, etc., (Vocational Schools and Classes 
and Privately Operated Colleges, etc.) c. 144, § § 17}.32, 133. 

® Such as the Statutes on Administration of Estates (Probate Act) Int. Rev. Srat., 
c. 3, § § 483, 484, providing that an appeal from a°final order or a decree of the probate 
court in a proceeding for the sale of real estate may be taken to the appellate or 
Supreme Court in the same manner as other civil cases in courts of record, and that 
appeals from any other order, judgment, or decree of the probate court may be taken 
to the circuit court, Arbitrations and Awards, c. 10, § 14, providing that appeals may 
be taken from any decision of the Court upon questions of law under Section 6 of this 
Act or matters arising in the course of the proceedings; Attachments, c. 11, § 40; 
Attachment of Watercraft, c. 12, § 29; Cemeteries (Cemetery Care) c. 21, § 64.20; Cities 
and Villages (Local Improvements) c. 24, § 84-95; Corporations (Neighborhood Re- 
development Corporation) c. 32, § 550.35; Drainage (Adjoining Drainage Districts) 
c. 42, § 234a; Ejectment, c. 45, § 37; Elections (Contesting Elections) c. 46, § 23-30; 
Eminent Domain, c. 47, § 12, providing for an appeal to the Supreme Court, except that 
no appeal shall lie from any order denying a motion to strike the declaration of taking 
and dismiss the suit unless notice of appeal is filed within thirty days from the entry of 
the order and for the purposes of such an appeal such order shall be deemed to be a 
final order, Employment (Unemployment Compensation) c. 48, § 685; Forcible Entry 
and Detainer, c. 57, § 19, Garnishment, c. 62, § 28; Habeas Corpus, c. 65, § 32, providing 
that the provisions of Civil Practice Act including the provisions for appeal shall apply 
to a suit to recover penalties under said act; Insurance (Uniform Provisions for 
Liquidation, Director of Insurance—Hearings and Review, Fire, Marine and Inland 
Marine Rates) c. 73, §§ 833.11, 1019, 1065.35; Liens (Oil and Gas Wells and Pipe 
Lines) c. 82, § 86; Medicine and Surgery (Medical Center District) c. 91, § 130.7; Mental 
Health (Mental Health Code, Mental Deficiency Law) c. 91%, § § 2.4, 52.3; Ne Exeat, 
c. 97, § 12; Officers (Enjoining Disbursements of Public Moneys) c. 102, § 16; Oil and 
Gas (Oil and Gas Interests in Land) c. 104, § 33, Public Health (Plumbing License Law) 
c. 111%, § 116.30; Public Utilities (Ilinois Commerce Commission) c. 1112/3, § 73, 
Quo Warranto, c. 112, § 15; Replevin, c. 119, §§ 21, 21a; Revenue (Tax Judgment) 
c. 120, § 718; Schools (Industrial Schools for Girls, Training Schools for Boys) c. 122, 
§ § 660, 674. 
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There are a few statutes providing for appeals that appear not to fall 
within these classifications. The statute on Adoption of Children provides 
for an appeal to the appellate court within thirty days after entry of the 
order or judgment. ** That part of the statute on Agriculture and Horti- 
culture which relates to marketing fresh fruits and vegetables provides for 
appeals to the Supreme Court. ** The statute on Cities and Villages relating 
to the commission form of government provides that appeals shall lie to the 
appellate court from judgments entered in certain proceedings, ** and that 
part relating to special taxes and municipalities receiving federal grants pro- 
vides for appeals from the judgment as to assessments under the general 
revenue laws of the state.°* The statute on Landlord and Tenant does not 
contain a specific provision for appeal, but provides that a case of distress 
for rent shall proceed in the same manner as in case of attachment, so it 
appears that an appeal may be prosecuted as in other civil cases. *” The 
statute on Charities relative to the treatment of dependent, neglected, and 
delinquent children provides that cases under the act may be reviewed by 
writ of error.** The statute on Conveyances relative to registering titles 
provides for an appeal to the Supreme Court from decrees entered there- 
under. °° The statute on Drainage relating to special assessment on property 
not before assessed provides for right of appeal and writ of error provided 
by law. ® The statute on Escheats provides for an appeal as in other cases. °** 

While neither the statute on Divorce *? nor the statute on Separate 
Maintenance ** contain any express provision for appeal, the final order and 
decree entered thereunder are appealable and, in addition, an order for 
temporary alimony for the custody of a child entered in a divorce or separate 
maintenance proceeding, even though partial and temporary, is an appealable 
order. ** 

There are a few statutory proceedings in which final orders are non- 
appealable for lack of statutory provision. It should be stated here that 
there may be some final orders in statutory proceedings from which no 
right to appeal is provided, that may be reviewed by writ of error, if 
jurisdiction in those proceedings is exercised according to the course of the 
common law, and not in derogation of the common law. In such cases the 
writ of error is a writ of right. °* However, in a great many statutory pro- 


Inv. Rev. Srat., c. 4, § 7-2 (1951). 
* Id, c. 5, § 154. 


"Id. c. 24 § 1971. 
* Id. c. 24, § 808.15. 
“Id. c. 80, § 20. 
"Id. c. 23, § 220. 
* Id., c. 30, § 70. 
Id. c. 42, § 207. 
“Id. c. 49, § 6. 

* Id., c. 40 


“1d., c. 68, § 22. 
“Schneeman vs. Schneeman, 317 Ill. App. 286, 45 N.E.2d 1016 (1st Dist. 1942). 
“Freeport Motor Casualty Co. v. Madden, 354 Ill. 486, 188 N.E. 415 (1933). 
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ceedings jurisdiction is exercised in derogation of the common law, and 
among such statutes from which final orders are non-appealable is the Dram 
Shop Act which specifically provides that in a local referendum election 
upon the question whether alcoholic liquor may be sold within certain ter- 
ritory the decision of the county court in an election contest of the validity 
of such election is final.** However, that statute does not prevent an ap- 
peal from the final order of the result of such an election under the pro- 
visions of the General Election Law.*’ An order of the circuit court on 
appeal from the Liquor Control Commission with respect to revocation of 
a dealer’s license for selling liquor to a minor is not an appealable order. ** 


There are a few statutes which provide for an appeal from one execu- 
tive officer to a higher executive officer, but which provide for no appeal 
to a court, e.g., the statutes on Roads and Bridges *® and Schools. *° 


Appeals From Interlocutory Orders in Civil Cases 


Section 78 of the Civil Practice Act” allows an appeal as a matter of 
right whenever an interlocutory order or decree is entered granting an 
injunction, or overruling a motion to dissolve the same, or enlarging the 
scope of an injunction order, or appointing a receiver, or giving other or 
further powers or property to a receiver already appointed. In these cases 
an appeal is taken to the appellate court and no appeal can be taken from the 
order entered by the appellate court. The procedure in connection there- 
with is also governed by Supreme Court Rule 31. ” 


Prior to the passage of the Civil Practice Act, Section 123 of the former 
Practice Act provided for appeals from an order appointing a receiver to the 
appellate court and made the decision of the appellate court final. It was 
held that since the Supreme Court has the right to review judgments of the 
appellate court where the validity of a statute is involved ’* the judgment 
of the appellate court on the constitutionality of Section 123 of the Practice 
Act might be reviewed in the Supreme Court even though the judgment of 
the appellate court was being reviewed on assignments of error affecting the 
merits. Section 123 was held constitutional. 7 


After the passage of the Civil Practice Act, it was held that where the 
appellate court issued a stay order on appeal from a temporary injunction 
issued by the trial court and a motion was made to set aside such order on 


*Iir. Rev. Stat., c. 43, § 182 (1951). 

“ Sanders v. Township of Salem, 385 Ill. 362, 52 N.E.2d 708 (1944); Mayes v. City 
of Albion, 374 Ill. 605, 30 N.E.2d 416 (1940); Village of Hinsdale v. DuPage County 
Court, 281 Ill. App. 571 (2d Dist. 1935). 

“City of Freeport v. Kaiser, 311 Ill. App. 197, 35 N.E.2d 722 (2d Dist. 1941). 

“Ti. Rev. Srat., c. 121, § 98 (1951). 

* Id., c. 122, § § 3-4, 4-38, 24.4. 

™ Id., c. 110, § 202. 

7 Id., § 259.31. 

Tit. Const. Art. 6, § 11. 
“ Bagdonas v. Liberty Land & Investment Co., 309 Ill. 103, 140 N.E. 49 (1923). 
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the ground that Section 78 of the Civil Practice Act was unconstitutional, 
which motion was denied, the Supreme Court would take jurisdiction to 
review the action of the appellate court regardless of whether the appellate 
court’s orders were interlocutory or final. 

In these last two cases, a constitutional question first arose in the ap- 
pellate court. However, it has been held that a writ of error does not lie to 
review a judgment of the appellate court holding that the trial court was 
in error in refusing to dissolve a temporary injunction. ** 

Suppose an appeal is taken to the appellate court under Section 78 of 
the Civil Practice Act from an order appointing a receiver for a corpora- 
tion, the statute providing that no appeal shall be taken from the order of 
the appellate court. Where that court has held that the trial court had no 
jurisdiction to appoint the receiver, who has in the meantime acted as such, 
and, after remandment, the trial court has acted upon the receiver’s report, 
sustaining certain objections and overruling others, after a second appeal 
in which the appellate court orders all objections sustained, the Supreme 
Court, on leave to appeal, may review the order appointing the receiver, as 
that order is part of the case after there has been a final adjudication. * 


The purpose of the statute allowing appeals from an interlocutory order 
is to permit a review of the exercise of the discretion lodged in the chan- 
cellor for the purpose of determining whether an interlocutory order is 
necessary to maintain the status quo and preserve the equitable rights of the 
parties. ** 

In one case the trial court denied the defendant’s motion to dismiss the 
complaint, which sought to enjoin the defendant from interfering with a 
certain church organization. The defendant urged that another case was 
res judicata of the issues, and subsequently the court denied the defendant’s 
motion to dissolve a temporary injunction, the same objection being urged 
by the defendant. Although an appeal will lie from an interlocutory order 
overruling a motion to dissolve an injunction, stil] in this case the defendant 
was really attempting to appeal from the first order which was non- 
appealable. *° 

A temporary injunction preserving the status quo until a final deter- 
mination of the rights of the parties did not become functus officio upon 
entry of the decree, after trial, fixing rights of the parties and directing an 
accounting, since the final rights of the parties could not be determined 
until the final accounting. Therefore, subsequent orders enlarging the scope 


” Hallberg v. Goldblatt Bros. 363 Ill. 25, 1 N.E.2d 220 (1936). 

Cummings-Landau Laundry Machine Co. v. Koplin, 386 Ill. 368, 54 N.E.2d 
462 (1944). 

"Firebaugh v. McGovern, 404 Ill. 143, 88 N.E.2d 473 (1949). 

™ Cleaners Guild of Chicago v. City of Chicago, 312 Ill. App. 102, 37 N.E.2d 857 
(1st Dist. 1941). ; 

*® Woodlawn Union Baptist Church v. Martin, 308 Ill. App. 329, 31 N.E.2d 619 
(1st Dist. 1941). 
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of, and refusing to dissolve, that injunction were appealable to the appellate 
court as interlocutory orders. *° 

In a replevin proceeding, where the plaintiff filed a petition for a 
change of venue and the defendant presented a petition for a mandatory 
injunction to restore a stoker to its former place, and the court granted the 
defendant a mandatory preliminary injunction ordering the plaintiff to 
restore the stoker the order was interlocutory and the plaintiff had a right 
to appeal under Sec. 78 of the Civil Practice Act. ** 

There is no provision for an appeal from an interlocutory order sus- 
taining a motion to dissolve an injunction and such an order or an order 
partially dissolving a temporary injunction is not appealable. * 


Appeals in Criminal Cases 


The Criminal Code provides for relief by writ of error in prosecution 
by indictment for a capital offense when the sentence is death, provides that 
writs of error in all criminal cases where the sentence is not death shall be 
considered as writs of right and issued of course, and further provides that 
appeals from and writs of error to the lower criminal courts in all criminal 
cases below the grade of felony shall be taken directly to the appellate 
court and in all criminal cases above the grade of misdemeanors shall be 
taken directly to the Supreme Court. ** 

In connection with the probation system, the Criminal Code provides 
that a defendant who shall have successfully invoked the provisions of said 
act may review by appeal in the same manner as in cases of appeal from 
the circuit courts in misdemeanors, or writ of error, any order changing, 
modifying, or terminating the probation period, the appellate courts being 
given jurisdiction to affirm, reverse, or modify such orders so that the 
same shall conform to the provisions of said act and so that its purposes and 
the interests of justice and society shall be best subserved. ** 

The Post-Conviction Hearing Act provides that any final judgment 
entered upon a petition filed under said act may be reviewed by the Supreme 
Court on writ of error. * 

In the case of a misdemeanor, including criminal contempt of court, a 
writ of error is properly sued out of the appellate court unless there is fairly 
involved a debatable constitutional question which was formed in the issues 
before the trial court, and passed upon by that court, in which case the writ 
of error may be sued out of the Supreme Court. * 


* Ditis v. Ahlvin Construction Co., 331 Ill. App. 182, 72 N.E.2d 704 (1st Dist. 1947). 

“Eddy Stoker Corp. v. Jaffe, 314 Ill. App. 654, 42 N.E.2d 359 (ist Dist. 1942). 

“Liberty National Bank of Chicago v. City of Chicago, 342 Ill. App. 328, 96 
N.E.2d 663 (1st Dist. 1950). 

Trt. Rev. Srat., c. 38, § § 769, 771, 780% (1951). 

* Id., § 798. 

Id. § 832. 

* People v. Savanna Lodge No. 1095, 407 Ill. 227, 95 N.E.2d 328 (1950); People v. 
Siegal, 400 Ill. 208, 79 N.E.2d 616 (1948); People v. Brickey, 396 Ill. 140, 71 E.2d 
157 (1947). 
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A criminal contempt is a misdemeanor and is reviewable in the first 
instance by a writ of error sued out of the appellate court. * 


Where a defendant in a proceeding under Section 12 of Division II of 
the Criminal Code, ** was found insane and afterwards filed a petition 
alleging that he had permanently recovered and should be released from the 
Illinois State Security Hospital, and the court directed the jury to find by its 
verdict that the defendant had not permanently recovered and an order was 
entered accordingly, the Supreme Court will take jurisdiction on writ of 
error although the statute does not provide for a review of the order, since 
a writ of error is uniformly allowed where property rights or personal 
liberty is involved, depriving one of due process of law. *° 


In general, there are three methods to test the validity of a conviction: 
(1) writ of error, where the court is confined to a scrutiny of matters ap- 
pearing upon the record made by the lower court, (2) petition for writ of 
habeas corpus, where the prisoner is under confinement, and (3) application 
for writ of error coram nobis, or motion under Section 72 of the Civil Prac- 
tice Act. Habeas corpus does not operate as a writ of error, and usually it 
is applicable only in a situation where the judgment is void by reason of 
matters which may or may not appear in the record. The petition for a 
writ of habeas corpus may be filed originally in the Supreme Court, but if 
filed in the circuit court, the order thus entered is final and not appealable 
except in extradition cases and cases involving the custody of children. * 
The writ of error coram nobis is used for the purpose of correcting errors 
of fact occuring in the trial court, which, if known to the court, would have 
resulted in a different judgment. * 


There are several motions and proceedings often made or had in connec- 
tion with criminal cases that are essentially civil proceedings, orders, or 
judgments and which may not be reviewed by the Supreme Court. Among 
them are a ruling on a motion in the nature of a writ of error coram nobis, * 
a finding that a defendant is a criminal, sexual, psychopathic person in a 
proceeding under the Criminal, Sexual, Psychopathic Act, ** an order en- 
tered on a petition alleging a person to be insane filed under Section 13 of 
the Division II of the Criminal Code, ** and an order denying a motion by 
a convicted defendant for leave to file a petition in a criminal case to deter- 
mine the ownership of money taken by the sheriff from the defendant. * 


* People v. Hagopian, 408 Ill. 618, 97 N.E.2d 782 (1951). 

Tit. Rev. Srat., c. 38, § 592 (1951). 

* People v. Kadens, 399 Ill. 394, 78 N.E.2d 289 (1948). 

People ex rel. Yarmulnick v. Hoff, 323 Ill. App. 535, 56 N.E.2d 324 (1st Dist. 
1944); People ex rel. Hargrove v. Slive, 250 Ill. App. 601 (3d Dist. 1928). 

"People v. Loftus, 400 Ill. 432, 81 N.E.2d 495 (1948). 

* People v. Cohen, 376 Ill. 382, 33 N.E.2d 593 (1941). 

* Int. Rev. Srat., c. 38, § 820 (1951); People v. Ross, 407 Ill. 199, 95 N.E.2d 
61 (1950). 
“People v. Cornelius, 392 Ill. 599, 65 N.E.2d 439 (1946). 
* People v. Engel, 406 Ill. 560, 94 N.E.2d 291 (1950). 
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In the case last cited * it is also pointed out that the writ of error still 
remains in criminal cases, although in civil cases the two prior methods of 
review, namely, appeal and writ of error, were consolidated and a single 
form of direct review, namely, appeal was substituted therefor by Section 
74 of the Civil Practice Act.’ That case also holds that Rule 28 of the 
Supreme Court, which provides that if a writ of error be improvidently sued 
out in a case where the proper method of review is by appeal, the case shall 
be considered as if the proper method of review had been employed does 
not provide a right of appeal where no right to writ of error exists. 


WHO MAY APPEAL 
Civil Cases 
Section 81 of the Civil Practice Act ® provides: 


“In all cases where a judgment, order or decree, reviewable by the 
Appellate or Supreme Court, shall be rendered in any court of record, 
in any case or proceeding whatever, against two or more persons, 
either one of said persons shall be permitted to take an appeal and for 
that purpose shall be permitted to use the names of all of said persons, 
if necessary; but no costs shall be taxed against any person who shall 
not join in said appeal. The right heretofore possessed by any person 
not a party to the record to review a judgment or decree by writ of 
error shall be preserved by notice of appeal.” 


The rule as to persons who are not parties to the record, requiring them 
to show that they have been injured by the decree, will be benefited by its 
reversal, or are competent to release errors, before they are entitled to 
appeal, does not apply to parties of record. The latter may prosecute an 
appeal as a matter of right if they deem themselves aggrieved by the decree 
and whether they are actually aggrieved has no bearing upon their right to 
appeal. *°° 

Parties in interest, who assert their rights by intervention, have a right 
to appeal even though that may not be either necessary or proper parties 
plaintiff or defendant. Where an order directs a receiver to make pay- 
ments out of funds in his hands an appeal lies from the order on behalf of 
any person interested in such funds, including a mortgagor who is an 
intervening petitioner. However, a receiver cannot appeal from any order 
or decree which does not affect the settlement of his accounts. 1° 


Prior to the enactment of the statute, a person not a party to the suit 
had no right to appeal, but if a person showed that he had an interest in the 


* Supra, note 95. 

"Tr, Rev. Srat., c. 110, § 198 (1951). 

* Id. § 259.28. 

* Id. § 205. 

Harrison v. Kamp, 395 Ill. 11, 69 N.E.2d 261 (1946). 

“ Yoelin v. Kudla, 302 Ill. App. 413, 24 N.E.2d 67 (ist Dist. 1939). 
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judgment or decree sought to be reviewed, that he would be benefited by 
its reversal, or that he was competent to release errors, he could have a judg- 
ment to which he was not a party reviewed on writ of error. His interest 
had to appear in the record or if it did not so appear then it had to be alleged 
in the assignment of errors and he had to show an interest by which he took 
or lost something directly by the judgment or decree. The statute did not 
change the rule as to what a person not a party must show before he can 
appeal from the judgment, his interest now being shown either by the record 
or in the points relied upon for reversal. The owners of a building in which 
a tavern is operated have no appealable interest in a judgment for damages 
secured by a person against the owner of the tavern, arising out of the 
sale of intoxicating liquor, because their rights are not affected by that 
judgment. *°? 

In a petition by a village to extend and refund certain special assess- 
ments, a trustee who holds and owns many bonds issued in certain 
assessment proceedings for diverse individuals has the right to prosecute an 
appeal from the judgment denying the petition because if the judgment was 
reversed the trustee would be benefited by holding refunded bonds having 
a lien for the full amount of principal and upaid interest while the general 
and other tax liens have been foreclosed for an amount much less than due 
thereon and also because the trustee has a right to release errors. *°* 


Where an order of the Director of Insurance granted the renewal of a 
certificate of authority to underwriters at Lloyds of London to transact 
business in Illinois, other insurance companies cannot appeal from an order 
of the circuit court sustaining the motion of the Director to dismiss a petition 
filed by said companies for review of said order as they only have a specu- 
lative, theoretical, inconsequential, or remote interest and not a direct, 
immediate, and substantial interest in said order. 2° 

An order expelling a person from appearing in the case as attorney for 
the defendants is not final and appealable, nor does the attorney have any 
right to appeal therefrom, since he does not directly take or lose anything 
by the judgment or decree. *”° 

On a petition for mandamus against the Commissioner of Buildings and 
the City of Peoria to compel the issuance of a building permit, owners of 
property in the neighborhood of the petitioner cannot appeal from a judg- 
ment ordering the issuance of the writ, as they are not, in contemplation 
of law injured by such judgment. *° 

Where a wife filed a motion to dismiss her complaint for divorce at the 
time that her attorney had a petition pending which prayed for additional 


%2 Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). 

“* Village of Westchester v. Holmes, 390 Ill. 436, 62 N.E.2d 410 (1945). 

™ American Surety Co. v. Jones, 384 Ill. 222, 51 N.E.2d 122 (1943). 

“6 Almon v. American Carloading Corp., 380 Ill. 524, 44 N.E.2d 592 (1942). 
** People v. City of Peoria, 378 Ill. 572, 39 N.E.2d 42 (1942). 
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attorney fees to be paid by the defendant, and the court entered an order 
dismissing the cause, the plaintiff’s attorney had no right to appeal from said 
order as he was not a party to the suit. *°” 


A mere nominal party to the litigation, having no substantial interest 
therein, cannot appeal, *°* although a nominal party who actually represents 
an interest may appeal. *°° 


Supreme Court Rule 68 provides: 


“In any case where a party to a judgment or decree shall have died 
after the rendition of such judgment or decree, any other party to 
such judgment or decree, or any heir or legal representative of any 
other party desiring to sue out a writ of error to review such decree, 
may do so upon filing an affidavit showing the persons to whom the 
estate of the deceased party has passed and making such persons de- 
fendants in error. Any heir or legal representative of a party to any 
judgment or decree who shall have died after the rendition of such 
judgment or decree may sue out and prosecute a writ of error to 
review such decree upon filing affidavits showing that the estate of the 
deceased party has passed to such heir or representative.” **° 


Criminal Cases 


In a criminal case, where there are several defendants, one defendant 
may sue out a writ of error without complying with Rule 66% of the 
Supreme Court providing for joinder of other parties as said rule applies 
only to civil cases. *1 


While, of course, the defendant in a criminal case always has the right 
of appeal from a judgment of conviction, the People never have a right to 
appeal from an order or judgment in a criminal case in the absence of a 
statute conferring the right in the most plain and unequivocal terms. 17° 


The only statute which gives the People any right to appeal is Section 
747 of the Criminal Code ‘* which provides that the People are entitled 
to sue out a writ of error to review any order or judgment quashing or 
setting aside an indictment or information. 


Therefore, the People cannot sue out a writ of error from an order 
overruling a demurrer to a plea of former acquittal and sustaining the plea 
even if the order also quashes the indictment, as that further order may be 


** Watson v. Watson, 335 Ill. App. 637, 82 N.E.2d 671 (1st Dist. 1948). 

#8 Pinnell v. Osburn, 396 Ill. 32, 71 N.E.2d 56 (1947). 

 Pacaud v. Waite, 218 Ill. 138, 75 N.E. 779 (1905). 

“Tuy. Rev. Srat., c. 110, § 259.68 (1951). 

™ Id., § 259.66. 

™ People v. Koblitz, 401 Ill. 224, 81 N.E.2d 881 (1948). 

“8 People v. White, 364 Ill. 574, 5 N.E.2d 472 (1936); People v. Vitale, 364 Ill. 589, 
5 N.E.2d 474 (1936); People v. Nitti, 365 Ill. 20, 5 N.E.2d 476 (1936). 
™ Tui. Rev. Srat., c. 38, § 747 (1951). 
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rejected as surplusage,**® or from a judgment sustaining any kind of a 
plea in bar. 72° 


Where the appellate court reverses an order of the trial court quashing 
an indictment for a misdemeanor and remands the cause, the Supreme Court 
will not review such action because the judgment of the appellate court is 
not a final order in the case, but where the appellate court affirms the 
judgment of the trial court quashing the indictment, the People may sue a 
writ of error out of the Supreme Court for the purpose of reviewing said 
judgment. *” 


A petition in the nature of a writ of error coram nobis is civil in nature 
and a final order entered thereon is subject to review by either the People 
or the defendant; however, where the defendant’s petition in the nature of 
a writ of error coram nobis asks for a retrial and it is granted, the judgment 
entered on the retrial is a final determination of the defendant’s guilt and is 
not reviewable upon appeal therefrom by the People. ™* 


The People have a right of appeal from an order entered on a petition 
of the state’s attorney directing that gambling paraphernalia be returned to 
defendant, on the theory that this is a proceeding in rem and not a criminal 
proceeding. *?° 


DISCRETIONARY APPEALS AND APPEALS OF RIGHT 


The appeals heretofore discussed have been appeals of right, but in 
several instances the court has discretion as to whether to allow or deny an 


appeal. 

The first category of discretionary appeals involves those from the 
appellate to the Supreme Court which are governed by Section 75 of the 
Civil Practice Act, }*° supplemented by Supreme Court Rule 32. *** Section 
75 of the Civil Practice Act provides that: 


“In all cases in which their jurisdiction is invoked pursuant to law, ex- 
cept those wherein appeals are specifically required by the constitution 
of the State to be allowed from the Appellate Courts to the Supreme 
Court, the judgments or decrees of the Appellate Courts shall be final, 
subject however, to the following exceptions: 

(a) In case a majority of the judges of the Appellate Court or of 
any branch thereof shall be of the opinion that a case (regardless of 


™ See note 113, supra. 

™* People v. Barger, 338 Ill. App. 518, 88 N.E.2d 109 (4th Dist. 1949); People v. 
McGarry, 306 Ill. App. 542, 29 N.E.2d 303 (1st Dist. 1940). 

™ People v. Finkelstein, 372 Ill. 186, 23 N.E.2d 34 (1939). 

™ People v. Kemnetz, 296 Ill. App. 119, 15 N.E.2d 883 (Ist Dist. 1938). 

™ People v. Two Roulette Wheels and Tables, 326 Ill. App. 143, 61 N.E.2d 277 
(1st Dist. 1945). 
2 It. Rev. Srat., c. 110, § 199 (1951). 
21 Iq, § 259.32. 
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the amount involved) decided by them involves a question of such im- 

rtance, either on account of principal or collateral interests, as that 
it should be passed upon by the Supreme Court, they may in such 
case grant leave to appeal to the Supreme Court on petition of parties 
to the cause, in which case the said Appellate Court shall certify to the 
Supreme Court the grounds of granting said appeal. 

(b) In any such case as is hereinbefore made final in the said Ap- 
pellate Courts it shall be competent for the Supreme Court to grant 
leave to appeal for its review and determination with the same power 
and authority in the case, and with like effect, as if it had been carried 
by appeal to the said Supreme Court. 

(c) In any case heard and determined in the trial court upon actual 
trial in which the Appellate Court upon appeal from the final judgment 
or decree entered in the cause in the trial court reverses said judgment 
or decree and remands the cause for a new trial or hearing, and in 
which the party in whose favor the trial court’s judgment or decree 
was rendered shall present to and file with the Appellate Court an 
affidavit stating that he will be unable on a future trial or hearing to 
adduce other or additional evidence, facts or circumstances than were 
adduced in the trial court and expressly waiving the right to a new 
trial or hearing and consenting and requesting that the portion of the 
judgment of the appellate court remanding the cause for new trial or 
hearing be deleted and stricken from the judgment of the appellate 
court, then that court upon motion shall amend its judgment by strik- 
ing out the portion thereof remanding the cause for new trial or hear- 
ing. Thereupon, it shall be competent for the Supreme Court to grant 
leave to appeal from said final judgment of reversal for its review and 
determination with the same power and authority in the case, and with 
like effect, as in other cases in which leave to appeal from the final 
judgments of the Appellate Courts is authorized in this section. 

Provided, however, that petitions for leave to appeal under subdi- 
visions 2(b) and 2(c) of this section in actions ex contractu (exclusive 
of actions involving a penalty) and in all cases sounding in damages, 
shall not be entertained unless the judgment, exclusive of costs, shall 
be for fifteen hundred dollars ($1500.00) or more, or in cases in which 
the judgment is against the plaintiff and there is issued by the Appellate 
Court, or by one of the judges thereof in vacation, a certificate to the 
effect that there is fairly involved in the claim of the plaintiff fifteen 
hundred dollars ($1500.00) or more.” 


Most of the cases involving Section 75 of the Civil Practice Act decide 
only procedural questions, not within the scope of this article, but it may 
be noted that unless the appellate court grants leave to appeal on a certificate 
of importance, it is wholly within the discretion of the Supreme Court 
whether or not the appeal is allowed. However, if the judgment of the 
appellate court raises a constitutional question for the first time, then the 
Supreme Court has jurisdiction to review the judgment of the appellate court 
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by writ of error pursuant to authority conferred by Section 11 of Article 
VI of the Constitution, providing for appeals to the Supreme Court. ** 


Even in cases where an appeal is a matter of right it is provided by 
Section 76 of the Civil Practice Act, *** supplemented by Supreme Court 
Rule 29, ** that if notice of appeal is not filed within ninety days after the 
entry of the judgment appealed from, and the appellant desires to file notice 
of appeal upon motion and notice given within one year and order entered 
by the reviewing court within fourteen months after the entry of said 
judgment, it is within the discretion of the reviewing court whether leave 
to appeal shall be granted. 


A similar provision appears in Article 84 of the Cities and Villages 
Act, *** which provides that unless an appeal from a final judgment in the 
proceedings provided for by the article is taken within thirty days after 
the entry of the judgment, an appeal may be taken only upon leave granted 
by the Supreme Court. 

Section 77 of the Civil Practice Act, *** supplemented by Rule 30 of the 
Supreme Court **’ provides that an order granting a new trial shall be 
deemed to be a final order, but no appeal may be taken therefrom, except 
on leave granted by the reviewing court, or by a judge thereof in vacation 
on notice and filing of petition. This rule provides that the ruling of the 
reviewing court upon a petition for leave to appeal from an order granting 
a new trial shall be final. Therefore, the appeal from an order granting a 
new trial is not a matter of right but is discretionary with the upper court. 


Where a petition for leave to appeal from an order granting a new trial 
is filed, whether a review of such order may be had rests very largely within 
the discretion of the appellate court, and the reviewing court should permit 
the appeal to be taken if the grounds set up in the petition are reasonably 
debatable and fairly challenge the propriety of granting a new trial. The 
act providing for such appeal is designed to promote justice and to prevent 
a verdict, warranted by the record and justified by the evidence, from being 
lost to the party entitled thereto, with the hazards of another trial and in- 
cident delay and expense. **8 

An order requiring remittitur which was entered on a motion for a new 
trial is not a final judgment and is not appealable. **° 


% Cornell v. Board of Education, 366 Ill. 253, 8 N.E.2d 654 (1937); Brown v. 
Kienstra, 337 Ill. 641, 169 N.E. 736 (1930). 

Tit. Rev. Srat., c. 110, § 200 (1951). 

4 Id. § 259.29. 

"5 Id., c. 24, § 84-96. 

81d, c. 110, § 201. 

"Iq. § 259.30. 

™ Wettaw v. Retail Hardware Mut. Fire Ins. Co., 285 Ill. App. 394, 2 N.E.2d 162 
(4th Dist. 1936). 

” Coultis v. Illinois Terminal Co., 285 Ill. App. 600, (no opinion or syllabus), 
3 N.E.2d 166 (syllabus) (3d Dist. 1936). 
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Supreme Court Rule 22 °° provides that when a motion for judgment 
notwithstanding the verdict shall be submitted and the court enters an order 
granting the motion, the court shall at the same time decide any motion for 
a new trial made by said party, but such ruling upon the motion for new 
trial shall not become effective unless the order granting the motion for 
judgment notwithstanding the verdict shall be reversed; an appeal from a 
judgment granted on a motion for judgment notwithstanding the verdict 
shall of itself, without the necessity of a cross-appeal, bring up for review 
the ruling of the trial court on such motion for a new trial and the reviewing 
court shall, if it reverses the judgment notwithstanding the verdict, review 
and determine the validity of the ruling on the motion for a new trial, pro- 
vided that the party whose verdict has been set aside upon motion for 
judgment notwithstanding the verdict, may thereafter make a motion for 
new trial which if not granted shall in like manner be acted upon by the 
reviewing court. 

Where the plaintiff recovered a verdict against the defendant and on 
motion of the defendant the trial court entered judgment in its favor not- 
withstanding the verdict, and also conditionally granted it a new trial and 
the plaintiff appealed, and the appellate court held that the lower court 
was in error in entering judgment notwithstanding the verdict the appellate 
court had the right to review and determine the validity of the ruling on the 
motion for a new trial without the necessity of a cross-appeal and without 
the procedure provided in Section 77 of the Civil Practice Act. ** 


On an appeal to the appellate court from an order granting a new trial, 
that court is limited in its order to affirmance or reversal of the order of the 
trial court and the cause should be remanded with directions to proceed in 
due course. There is no right of appeal to the Supreme Court from such 
order of the appellate court, but a party has a right to appeal directly to 
the Supreme Court from an order of the circuit court granting a new trial 
where the issues and questions are such as to give the Supreme Court juris- 
diction on direct appeal. Even where the appellate court on such appeal 
erroneously directs the court to enter judgment on the verdict, no appeal 
may be taken from that order to the Supreme Court and such error can 
only be raised in the Supreme Court on an appeal from the final judgment. **? 


Where the appellate court reverses an order of the circuit court grant- 
ing a new trial and enters judgment on the verdict in favor of the defendant 
and the plaintiff sues out a writ of error from the Supreme Court to the 
appellate court and in the assignment of errors alleges that Sections 77 and 
92 of the Civil Practice Act are unconstitutional because the appellate court 
did not have the power or jurisdiction to enter said judgment, the motion 


Tur. Rev. Srat., c. 110, § 259.22 (1951). 
™ Chapman v. Baltimore & Ohio R. Co., 340 Ill. App. 475, 92 N.E.2d 466 (ist 


Dist. 1950). 
* Kavanaugh v. Washburn, 387 Il]. 204, 56 N.E.2d 420 (1944). 
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to dismiss should be denied, because the constitutional question first arose in 
the appellate court. In such a case the court held that said sections were 
constitutional and that the appellate court had the right to review orders 
granting a new trial by affirming or reversing such an order, but that the 
appellate court had no further jurisdiction and could not enter judgment on 
the verdict. Therefore, the Supreme Court reversed the judgment of the 
appellate court entered on the verdict of the jury but refused to pass on any 
question concerning the correctness of the ruling of the appellate court, 
reversing the order of the circuit court granting a new trial. *** 


Both Section 19 f (2) of the Workmen’s Compensation Act and Section 
19 f (2) of the Occupational Diseases Act, *** provide that judgments and 
orders of the circuit or city court under said acts shall be reviewed only by 
the Supreme Court in its discretion. 


A judgment or decree entered by the circuit court in proceedings under 
the Workmen’s Compensation Act must be final in order to be reviewed by 
the Supreme Court by writ of error and an order of the circuit court 
remanding a compensation case to the Industrial Commission for further 
action or an order reversing an order of the Commission which suspends 
the employee’s right to compensation until he complies with the company’s 
request for a physical examination or an order remanding the case to the 
Industrial Commission for the taking of additional evidence to determine 
the amount of compensation to which the employee is entitled are all inter- 
locutory and not subject to review. ** 

However, where the conclusion of the arbitrator and of the Industrial 
Commission was set aside by the circuit court and the cause remanded to 
the Commission with directions to make a certain award, the decision by 
the Commission on remandment was not its decision but that of the circuit 
court and both decisions were reviewable on writ of error. 1*° 


CONCLUSION 


The questions of what orders, judgments, and decrees are appealable 
and who can appeal therefrom are not always easy of solution. It is hoped 
that this article, while not at all exhaustive of the subject, will to some 
extent prove of help to the practitioner in the solution of those questions. 
In this discussion it has not been possible to eliminate all matters covered 
fully in other articles, but an effort has been made to limit the discussion 
to pertinent matters in so far as possible. 


™ Scott v. Freeport Motor Casualty Co., 379 Ill. 155, 39 N.E.2d 999 (1942). 

™ Try, Rev. Srat., c. 48, § § 138.19 (f) (2), 172.54 (f) (2) (1951). 

4% Moffat Coal Co. v. Industrial Commission, 397 Ill. 196, 73 N.E.2d 423 (1947); 
Brown Shoe Co., Inc., v. Industrial Commission, 371 Ill. 273, 20 N.E.2d 566 (1939); 
Dunavan v. Industrial Commission, 355 Ill. 444, 189 N.E. 283 (1934). 

** Peoples Gas Light & Coke Co. v. Industrial Commission, 405 Ill. 73, 89 N.E.2d 
808 (1950); Joyce Bros. Storage Co. v. Industrial Commission, 399 Ill. 456, 78 N.E.2d 
262 (1948). 

























MECHANICS OF APPELLATE REVIEW 


BY JOHN M. O'CONNOR, JR. * 


IN SEEKING AN APPELLATE REVIEW, whether by appeal or writ of 
error, the practicing attorney is concerned with the steps which must be 
taken, the documents which must be filed, and the time limits which govern. 
The following outline applies only to cases which come within the present 
Civil Practice Act and rules of the reviewing courts.’ Neither criminal 
cases nor proceedings under special statutes are included. In some of those 
statutes the steps, documents, and time limits differ. Such statutes must be 


consulted. 


APPEALS 


I. APPEALS OF RIGHT 
A. Ordinary Appeal 


1. In the Trial Court 


By Appellant: 
a. Notice of Appeal. 


Where “automatic” supersedeas is sought, notice of appeal? must be 
filed and must be served within twenty days after the entry of the order, 
determination, decision, judgment, or decree complained of. (Sec. 82[1]) * 
Service must be made within ten days after notice of appeal is filed in the 
trial court, but in no event later than twenty days after the entry of the 
judgment. (Sup. 34[1]; Sec. 82[1]) * [See sub-paragraph e below for bond 
requirement. ] 


* JOHN M. O’CONNOR, JR. A.B. 1931, Georgetown University; J.D. 
1934, Northwestern University; partner in the firm of Kirkland, Flem- 
ing, Green, Martin & Ellis, Chicago, Illinois. 


*References to the Practice Act (Itt. Rev. Srat., c. 110, § § 125-218 [1951]) will 
be denoted by “Sec.”; to the Rules of the Supreme Court, by “Sup.”; to the Rules of 
the Appellate Court for the First District, by “Ist”; to the Rules of the Appellate Court 
for the Second District, by “2d” (except where otherwise indicated the rules of that 
court are the same as those of the Supreme Court); and to the Rules of the Appellate 
Courts for the Third and Fourth Districts, by “3d.” Except as to Rule 17—“Call of 
Docket”—the rules of the latter two courts are identical. 

The Practice Act and Rules must be checked for any subsequent changes. 

* The form and contents of the notice of appeal are prescribed by Supreme Court 
Rule 33. 

*Inx. Rev. Stat., c. 110, § 206 (1951). The filing of the notice of appeal perfects 
the appeal and no other step is jurisdictional. Sec. 76(2); Int. Rev. Srat., c. 110, § 200 
(1951); People ex rel. Sandberg v. Grabs, 373 Ill. 423, 26 N.E.2d 494 (1940). 

*Inx. Rev. Srat., c. 110, § 206 (1951). 
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Where no “automatic” swpersedeas is sought, notice of appeal must be 

filed before the expiration of ninety days from the entry of the order, de- 

cree, judgment, or other determination complained of. (Sec. 76[1]) ° 


The time for filing notice of appeal does not begin to run until the 
court has ruled upon any motion for a new trial or in arrest of judgment or 
for judgment notwithstanding the verdict which has been timely made. 
(Sec. 68[1]) ® 

The notice of appeal may, on written motion, be amended to supply 
omitted or incorrectly stated requisites. No amendment specifying and 
describing orders, judgments, determinations, decisions, decrees, or parts 
thereof not specified or described in the original notice of appeal is per- 
mitted after the expiration of ninety days from the entry of the orders, 
judgments, determinations, decisions, decrees, or parts thereof sought to be 
specified or described in the amendment. (Sup. 33[5]) * 


b. Service. 


Except as to an “automatic” supersedeas which is subject to the twenty- 
day limitation set out above in sub-paragraph a, a copy of the notice of 
appeal must, within ten days after filing, be served upon each party, whether 
appellee or co-party, who would be adversely affected by any reversal or 
modification and upon any other person or officer entitled by law to notice 
of appeal, provided that such service must be made within ninety days from 
the entry of the order, judgment or action from which the appeal is taken. 
(Sup. 34[1]) ® 

Service is to be made upon any party or officer personally or by serving 
the attorney of record in any manner provided for service of papers upon 


*Id. § 200. 

*Id. § 192. Robson v. Pennsylvania R. Co., 337 Ill. App. 557, 86 N.E.2d 403 
(1st Dist. 1949), leave to appeal denied, 341 Ill. App. xiv. So also as to a motion to 
vacate a decree. Corwin v. Rheims, 390 Ill. 205, 61 N.E.2d 40 (1945); Snook v. Shaw, 
315 Ill. App. 594, 43 N.E.2d 417 (4th Dist. 1942). But the motion to vacate may be 
abandoned by withdrawing it or filing a notice of appeal. In either case judgment 
becomes final on the date of entry and the time for filing notice of appeal begins to run 
from that date. Corwin v. Rheims, 390 Ill. 205, 61 N.E.2d 40 (1945). 

Motions for judgment notwithstanding the verdict and for a new trial must both 
be made, argued, and ruled upon by the trial court in order to present all questions on 
appellate review. Failure to so act waives the right to apply for a new trial. (Sup. 22). 
See Berg v. New York Central R. Co., 391 Ill. 52, 62 N.E.2d 676 (1945). 

A motion for a new trial is unnecessary in a case tried without a jury, People v. 
Tobin, 369 Ill. 73, 15 N.E.2d 687 (1938); and the ee of an unnecessary motion for a 
new trial does not stay the time for filing notice of appeal. Atlas Finishing Co. v. 
Anderson, 336 Ill. App. 167, 83 N.E.2d 177 (1st Dist. 1949). 

"If the record has been transmitted to the reviewing court, application for leave 
to amend must be made in that court, otherwise in the trial court. (Sup. 33[5]). 

* Where reversal or modification of decree, appealed from by certain defendants, 
will not be prejudicial to non-appealing defendants, notice of co-defendants’ appeal is 
not required to be given non-appealing defendants. Bryant v. Lakeside Galleries, Inc., 
402 Ill. 466, 84 N.E.2d 412 (1949); Weaver v. Hodge, 406 Ill. 537, 94 N.E.2d 297 (1950). 
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attorneys. (Sup. 34[2])° If anyone entitled to service did not appear in 
the trial court by attorney, he may be served in the same manner as provided 
for service by mail upon attorneys. (Sup. 34[2]; Sup. 7) 

If the place of business or residence of neither the party nor his attorney 
can be ascertained, service may be had by posting such copy in a con- 
spicuous place in the office of the county clerk. (Sup. 34[2]) 

Where parties to be served are not represented by counsel and neither 
the business nor residence addresses of such parties are known, and upon 
diligent inquiry cannot be ascertained, the court, upon motion supported 
by affidavit, may order service by publication, such publication to be at 
least once in each week for two successive weeks and the first publication 
to be within eight days from the date of the order. (Sup. 34[1]) 


c. Proof of Service. 


Proof of service of a copy of the notice of appeal must be filed within 
five days after service. (Sup. 34[3]) *° 
No action can be taken until such proof of service has been filed. 


(Sup. 34[3]) 
d. Praecipe for Record and Proof of Service. 


Within ten days after notice of appeal has been filed, a praecipe for 
record must be filed, with proof of service of a copy on all parties served 
with the notice of appeal. (Sup. 36[1][a]; Ist 1; 2d 1; 3d 1) ™ 


e. Bond. 


Where “automatic” supersedeas is sought, the bond, after notice duly 
served, must be given, approved by and filed in the trial court within 
thirty days after the entry of the order complained of or within such further 
extended time as the trial court may allow within such thirty days or any ex- 
tension thereof. Unless the parties so stipulate, no single extension or 
aggregate of extensions can exceed forty-five days. If the bond is filed and 
approved within thirty days and the notice of appeal has been filed within 
twenty days, it operates as a supersedeas. (Sec. 82[{1];** Sup. 37; Ist 3; 


* When a party is represented by an attorney of record service should be made 
upon such attorney, otherwise service may be made upon the party. (Sup. 7[1]; 
3d 13[1]). 

* The evidence required to be filed consists of (a) a return, or (b) an acknowledg- 
ment, or (c) an affidavit of the service of the notice of appeal, or (d) proof of the 
facts authorizing posting, if such method was employed. (Sup. 34(2); see also (3d 13). 

™ As to when failure to file praecipe for record within ten days will not cause 
dismissal of appeal, see Bozarth v. Bozarth, 399 Ill. 259, 77 N.E.2d 658 (1948); Francke v. 
Eadie, 373 Ill. 500, 26 N.E.2d 853 (1940); Harris v. Sovereign Camp, Inc., 302 Ill. App. 
310, 23 N.E.2d 793 (4th Dist. 1939), affirmed 374 Ill. 47, 27 N.E.2d 829 (1940). See also, 
Lanquist v. Grossman, 282 Ill. App. 181 (Ist Dist. 1935), leave to appeal denied 282 Ill. 
App. xlvii. 

2 Int. Rev. Srat., c. 110, § 206 (1951); see also the cases cited in footnote 13, infra. 
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3d 11) Although an order must be entered, on motion, approving the 
bond, no order is necessary to make the appeal a supersedeas. ** 


If the trial court has not already set the amount of the bond, a motion 
for that purpose should be made prior to the submission of the bond for 
approval. The court may, by order, authorize the clerk to approve the 
security offered upon the bond. (Sec. 82[2]) ** 

Where an appeal is prosecuted by a governmental body or official, the 
court may, without requiring a bond, order that the appeal operate as a 
supersedeas. (Sec. 82[3]) * 

If the notice of appeal is filed after twenty days but within thirty days 
or the bond is not filed within the thirty-day period or a proper extension 
thereof, then supersedeas must be obtained from the reviewing court. (Sec. 
82[1]; ** Sup. 37[1]; Ist 3[1]; 3d 11[1]) 

If the bond is given after the record is filed in the reviewing court, its 
amount and terms are fixed and the security approved by the reviewing 
court or a judge thereof and the bond is filed in the reviewing court. 
(Sec. 82[1];** Sup. 37; Ist 3[1]; 3d 11[1]) 

If a supersedeas is granted in the reviewing court, the certificate issued 
by the clerk of that court must be filed with the clerk of the trial court. 
(Sup. 37[5]; Ist 3[5]; 3d 11[5]) 

Where the notice of appeal is amended, in order for it to operate 
as a supersedeas, application, upon notice to all parties or their counsel, must 
be made to the trial court within ten days from the amendment. If the 
record has been transmitted to the reviewing court, the application for 
supersedeas and all other proceedings must be had in that court. Within 
the ten-day period, or such extension thereof as may be granted within the 
ten days, a bond must be given. (Sup. 37[7]; Ist 3[7]; 3d 11[7]) 


f. Report of Proceedings at the Trial or Stipulation of Facts. 


If a report of proceedings at the trial (consisting of the testimony and 
the rulings of the trial judge and all matters on which such rulings were 
made, and other proceedings which appellant desires to incorporate in the 
record on appeal) is to be included in the record on appeal, appellant must, 
within fifty days after the filing of the notice of appeal, procure a report of 
proceedings, submit it to the trial judge or his successor in office for his 


* First National Bank of Jonesboro v. Road District No. 8, 389 Ill. 156, 58 N.E.2d 
884 (1945); State Bank of St. Charles v. Burr, 372 Ill. 114, 22 N.E.2d 941 (1939); 
Joslyn v. Joslyn, 386 Ill. 387, 54 N.E.2d 475 (1944); Harrison v. Kamp, 403 Ill. 542, 87 
N.E.2d 631 (1949). 

“Tit. Rev. Srat., c. 110, § 206 (1951). 

* An order must be entered. First National Bank of Jonesboro v. Road District 
No. 8, 389 Ill. 156, 58 N.E.2d 884 (1945); People ex rel. Dilks v. Board of Education, 
283 Ill. App. 378 (3d Dist. 1936), leave to appeal denied 283 Ill. App. xix. 

Trp. Rev. Stat., c. 110, § 206 (1951). 

™ Ibid. 
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certificate of correctness (or where this is impossible because of his absence 
from the district, sickness, or other disability of such judge, then to any 
other judge of the court) ?* and file it in the trial court. (Sup. 36[1][c]; 
Ist 1[1][c]; 3d 1[1][c]) *® 

Prior to its certification by the court, the report of proceedings should 
be submitted to the opposing party for approval. 

Any judge may extend the time for filing the report of proceedings 
upon application made within the fifty days or within any extended period, 
provided that the extensions cannot exceed in the aggregate a period of 
forty-five days from the fiftieth day. (Sup. 36[1]; Ist 1[1]; 3d 1[1]) * 

Further extensions can be granted only by the reviewing court or a 
justice thereof in vacation. (Sup. 36[1]; Ist 1[1]; 3d 1[1]) To obtain such 
further extensions in the reviewing court, a short record must be filed. 
(Sup. 36[2][b]; Ist 1[2][b]; 3d 1[2][b]) The rules specify the content 
of such record. 

In lieu of a report of proceedings, the parties may, by written stipula- 
tion, agree upon a statement of facts which shall be certified by the trial 
court and filed in the trial court within fifty days after the notice of appeal 
has been filed. Extensions of time to file an agreed statement of facts may 
be obtained as in the case of a report of proceedings. (Sup. 36[{1][d]; 
Ist 1[1][d]; 3d 1[1][d]) 2 

Failure to file a report of proceedings or agreed statement of facts 
within the original or extended time (if extended), where appellant’s 
praecipe has specified any of the proceedings at the trial, authorizes the trial 


* The impossibility of the trial judge to act must appear in the record. Dunaway 
v. Brush, 206 Ill. App. 179 (4th Dist. 1917); Day v. Zimmer, 195 Ill. App. 547 (1st Dist. 
1915); Greenberg v. Parsons, 184 Ill. App. 434 (1st Dist. 1913); See also People ex rel. 
Pignatelli v. Ward, 404 Ill. 240, 88 N.E.2d 461 (1949). 

* Presentation to the trial judge does not make the report of proceedings a part 
of the record on appeal, since nothing short of the actual filing is sufficient to make 
the report a part of the record. Lukas v. Lukas, 381 Ill. 429, 45 N.E.2d 869 (1943). 

The marking of a report of proceedings “presented” by the trial judge does not 
constitute filing it nor stay the running of the time in which it must be tied People v. 
Kobley, 390 Ill. 565, 62 N.E.2d 454 (1945), cert. denied because of late filing, 327 US. 
779, 66 Sup. Ct. 521 (1946); People v. Kidd, 401 Ill. 230, 81 N.E.2d 892 (1948). 

It must be filed with the clerk of the court. People ex rel. Pignatelli v. Ward, 
404 Ill. 240, 88 N.E.2d 461 (1949). 

* The trial court has no jurisdiction after the expiration of the time allowed by the 
statute for filing the report of proceedings to enter an order nunc pro tunc as of a date 
prior to the expiration of such period gre to extend the time for filing the report 
of proceedings. Lukas v. Lukas, 381 Ill. 429, 45 N.E.2d 869 (1943). 

An appellant cannot extend the period permitted under Rule 36 for filing the 
record in the reviewing court by specifying a report of proceedings in a praecipe when 
such report is not necessary or proper. Meyer v. Meyer, 409 Ill. 316, 99 N.E.2d 
137 (1951). 

* A nunc pro tunc order, approving agreed statement of facts and ordering it 
filed, entered after expiration of time fixed by statute is void where there is no showin 
in the record to justify the munc pro tunc order. People v. Watts, 330 Ill. App. 333, 
71 N.E.2d 364 (1st Dist. 1947). 
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court to dismiss the appeal upon motion of appellee. But the appeal will not 
be dismissed where the appellant, after filing the praecipe, elects not to in- 
clude any proceedings at the trial in the record on appeal and transmits the 
record to the reviewing court in proper time without such proceedings. 
(Sup. 36[1][e]; Ist 1[1][e]; 3d 1[1][e]) * 

Where the report of proceedings or agreed statement is filed in the trial 
court within the proper time, but the record is not transmitted to the re- 
viewing court in time, either the trial or reviewing court, on application of 
the appellee and upon proper showing, may dismiss the appeal; but where 
the record is filed late in the reviewing court but before such application is 
made by appellee, the dismissal must be by the reviewing court. (Sup. 
36[2][b]; 3d 1[2][b]) 

Where appellant’s praecipe does not specify any proceedings at the 
trial, failure to file the record on appeal in proper time authorizes the trial 
court, upon application of appellee, to dismiss the appeal. (Sup. 36[1][e]; 
Ist 1[1][e]; 3d 1[1] [e]) 


g. Stipulation or Order to Use Original Report of Proceedings 
or Master’s Report. 

The original report of proceedings at the trial, as certified by the trial 
judge, whether a complete stenographic transcript or a condensed statement, 
or the original of the master’s report, ** may be incorporated in the record 
on appeal by order of the court or stipulation of the parties. (Sup. 36[1][b]; 
Ist 1[1][b]; 3d 1[1][b]) 

Within the fifty-day period or within such further time as may be 
properly allowed, such a stipulation should be filed or order obtained upon 
motion. 


h. Approval of Report of Proceedings. 


Within the fifty days or proper extension thereof, in addition to the 
certification of the report of proceedings, a motion should be made and an 
order entered approving the report of proceedings and ordering it filed. 
The order should also allow the use of the original report of proceedings in 
the record on appeal. 


i. Ordering Trial Court Record. 


Where the local practice requires it, an order for the record on appeal 
should be placed in the certified copy department in the office of the clerk 
of the trial court within sufficient time to allow the clerk to make up the 
record so that it may be filed on time in the reviewing court. 


* The record is due in the reviewing court ten days after the report of proceedings 
or agreed statement of facts is due in the trial court. [See below.] 

* A master’s report is not a part of the proceedings at the trial and is not certified 
by the trial judge. Strickland v. Washington Building Corporation, 287 Ill. App. 340, 
4 N.E.2d 973 (1st Dist. 1936). 
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j. Preparation of Record on Appeal. 


The record on appeal consists of two parts: 

(1) The record proper, consisting of the writs, pleadings, motions, 
orders, affidavits, and other documents filed or entered in the cause. (Sec. 
74[2]) ** These are incorporated in the record by copies certified by the 
clerk. (Sup. 36[1][b]; 1st 1[1][b]; 3d 1[1][b]) Copies should be sup- 
plied to the clerk by the party requesting their inclusion. * 

(2) The report of proceedings at the trial, consisting of all matters be- 
fore the trial court. This must be certified by the trial judge. (Sec. 74[2]) ** 
[See sub-paragraph f above. ] 


After the clerk has received the necessary copies or originals, he shall 
immediately prepare the record. (Sup. 36[2]; Ist 1[2]; 3d 1[2]) 


After his fees have been paid, the record is ready for filing in the re- 
viewing court. 


By Separate Appellant in a Separate Appeal: 
a. Notice of Separate Appeal and Proof of Service. 


Each co-party who did not join in the notice of appeal but who desires 
to prosecute a separate appeal must, within ten days after service of notice of 
appeal, serve a notice designated “Notice of Separate Appeal by Co-Party” 
upon each party or attorney or firm of attorneys who signed the notice 
of appeal, upon each appellee, and upon any other person or officer entitled 
by law to notice of appeal, and file a copy thereof, with proof of service, 
in the trial court. (Sup. 35[1], [2], [4]) ?” 


b. Praecipe for Record and Proof of Service. 


If matters other than those requested in the praecipe for record are 
desired, the separate appellant should file a praecipe for additional record, 
serve it, and file proof of service in the same manner as for praecipe for 
additional record. [See below.] 


The portions of the record so requested are included in the record pre- 
pared for the regular appeal. 


* Tui. Rev. Srat., c. 110, § 198 (1951). This part of the record must contain the 
placita. See, Allied Coal & Mining Co. v. Andrews, 318 Ill. App. 415, 48 N.E.2d 563 
(4th Dist. 1943), leave to appeal denied, 321 Ill. App. xiv. The praecipe for record 
should request its inclusion. 

* The master’s report belongs in My Fe of the record. Spies v. DeMayo, 396 Ill. 
255, 72 N.E.2d 316 (1947); Strickland v. Washington Building Corporation, 287 Ill. App. 
340, 4 N.E.2d 973 (1st Dist. 1936). 

* Iii. Rev. Srat., c. 110, § 198 (1951). 

* As to when a cross appeal, rather than a separate appeal, should be taken, see 
People ex rel. Southfield Apartment Co. v. Jarecki, 408 Ill. 266, 96 N.E.2d 569 (1951). 
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By Cross Appellant in a Cross Appeal: 
a. Notice of Cross Appeal and Proof of Service. 


Each appellee who desires to prosecute a cross appeal ** from all or any 
part of the judgment, decision, order, or decree must, within ten days after 
service of notice of appeal, serve a notice designated “Notice of Cross 
Appeal” upon each party or attorney or firm of attorneys who signed the 
notice of appeal, upon each appellee, and upon any other person or officer 
entitled by law to notice of appeal and file a copy thereof, with proof of 
service, in the trial court. (Sup. 35[{1], [2], [4]) ” 


b. Praecipe for Additional Record and Proof of Service. 

If matters other than those requested in the praecipe for record are 
desired, the cross appellant should file a praecipe for additional record, serve 
it, and file proof of service in the same manner as for praecipe for additional 
record. [See below.] 

The portions of the record so requested are included in the record pre- 
pared for the regular appeal. 


By Appellee: 
a. Praecipe for Additional Record and Proof of Service. 


If additional portions of the record are desired to be incorporated in the 
record on appeal, the appellee or co-party prosecuting a separate appeal 
must, within five days after being served with the praecipe for record, pre- 
pare a praecipe for additional record, serve a copy thereof on each party or 
attorney or firm of attorneys who signed the notice of appeal, and file it 
with proof of service. (Sup. 36[1][a]; Ist 1[1][{a]; 3d1[1][a]) 


b. Notice of Appearance. 
No notice of appearance need be filed by an appellee. 


Each co-party who did not join in the notice of appeal but who desires 
to join as appellant must, within ten days after service of the notice of 
appeal, serve a notice designated “Notice of Appearance” upon each party 
or attorney or firm of attorneys who signed the notice of appeal, upon each 
appellee, and upon any other person or officer entitled by law to notice of 
appeal, and file a copy thereof in the trial court. (Sup. 35[1], [4]) Failure 
to become co-appellant by serving and filing a notice of appearance bars 


* The cross appeal must be from the same judgment from which the appeal is 
taken. Parish Bank & Trust Co. v. Uptown Sales & Service Co., 300 Ill. App. 73, 20 
N.E.2d 634 (2d Dist. 1939). 

* As to the necessity of a cross appeal, see Bryant v. Lakeside Galleries, 402 Ill. 
466, 84 N.E.2d 412 (1949); Kanousis v. Lasham Cartage Co., 332 Ill. App. 525, 76 
N.E.2d 239 (1st Dist. 1947); as to a cross appeal, rather than a separate appeal, see 
People ex rel, Southfield Apartment Co. v. Jarecki, 408 Ill. 266, 96 N.E.2d 569 (1951). 
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such party or co-party thereafter from prosecuting an appeal from the 
judgment, order, or decree except by the prosecution of a separate 


appeal. (Sup. 35[3]) 


2. In the Reviewing Court 
By Appellant: 
a. Record on Appeal. 

The record on appeal must be transmitted to the reviewing court not 
more than sixty days after the notice of appeal has been filed. (Sup. 
36[2][a]; lst 1[2][a]; 3d 1[2][a]) °° Where an extension of time has been 
granted to file report of proceedings at the trial, the time within which 
record shall be filed is automatically extended to a date ten days after the 
due date of the report of proceedings in the trial court. (Sup. 36[2][a]; 
Ist 1[2] [a]; 3d 1[2][a]) # 

If the abstract has not already been prepared at the time of filing, the 
record may be withdrawn for the purpose of abstracting it. Rule 54 of the 
Supreme Court and Rule 33 of the Appellate Courts for the 3d and 4th 
Districts provide the procedure. In the Appellate Court for the First 
District, withdrawal may be made upon receipt. (Ist 18) 


b. Filing Fee. 
A filing fee must be paid at the time of the filing of the record. 


c. Supersedeas. 


If a supersedeas is desired and has not been obtained in the trial court, 
then such application must be made in the reviewing court. Such applica- 
tion must be upon the complete record as designated in the praecipe for 
record and must be certified by the clerk of the trial court and must be 
accompanied by an abstract of the record with a brief of the points and 
authorities relied upon, referring specifically to those portions of the record 
upon which the alleged errors arose. There must also be filed an affidavit of 
some creditable person showing the sufficiency of the proffered bond, a 
bond, and proof of service of such bond upon the opposing parties in the 
manner provided for the service of briefs and abstracts. (Sup. 37[2], [3]; 
Ist 3[2], [3]; 3d 11[2], [3]) 

If a supersedeas is granted the clerk will endorse the fact upon the 
notice or writ and issue the certificate in accordance with Supreme Court 


*For the method to be followed in computing the time see Int. Rev. Srat., c. 131, 
§ 1.11 (1951). The cases of Metropolitan Life Ins. Co. v. Shattas, 298 Ill. App. 336, 
18 N.E.2d 560 (1st Dist. 1939) and Connell v. North Town Motor Co., 297 Ill. App. 247, 
17 N.E.2d 589 (1st Dist. 1938) were decided before the 1945 amendment to this statute. 

Late filing is waived by appellee by filing its brief before moving to dismiss for 
failure to file within the sixty day (or extended) period. Connell v. North Town Motor 
Co., 297 Ill. App. 247, 17 N.E.2d 589 (1st Dist. 1938). 
“Finn v. Williams, 376 Ill. 95, 33 N.E.2d 226 (1941). 
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Rule 37(4). Such certificate must be filed with the clerk of the trial court. 
(Sup. 37[5]; Ist 3[5]; 3d 11[5]) 

Appellant must serve notice of the granting of supersedeas on the oppos- 
ing parties within five days after its granting. (Sup. 37[6]; Ist 3[6]; 
3d 11[6]) 

Supersedeas may be granted upon an amended notice of appeal, if the 
record has been filed in the reviewing court, upon application made within 
ten days from the day the notice of appeal is amended. (Sup. 37[7]; Ist 
3[7]; 3d 11[7]) 


d. Abstracts and Briefs and Proof of Service. 


Appellant must prepare and file a printed abstract and brief. ** Their 
due date depends upon the term of court to which the cause is docketed. 
They must be filed on or before twenty days before the first day of the term 
at which the cause is docketed, unless the time has been extended. (Sup. 41; 
Ist 9; 2d 3; 3d 7) 8 

In the Supreme Court fifteen copies of the abstract and brief must be 
filed. (Sup. 40) In the Appellate Court for the First District six copies of 
each must be filed, but if the opposing party has not entered his appearance, 
then an additional copy of each must be filed with the clerk. (1st 8) In the 
Appellate Court for the Second District nine copies must be filed (2d 3); and 
in the Third and Fourth Districts seven copies (3d 10[2]). 

At the time of filing, proof of service of three copies of the abstract and 
brief on each attorney or group of attorneys who appear in the appeal for 
the opposite party must also be filed. (Sup. 40[2]; 2d 3; 3d 10[2]) ** Serv- 
ice may be had personally or by mail. (Sup. 40[2]; 3d 10[2]) Where the 
Attorney General and a State’s Attorney both appear for the opposite party, 
the proof of service shall show the service of three copies on each. (Sup. 
40[2]; 3d 10[2]) 

A reply brief may be filed by the appellant. In the Supreme Court it 
must be filed by 9:00 A. M. on the second Monday of the term. In the 
Appellate Court for the First District, it must be filed ten days from the last 
day on which appellee’s brief was due (Ist 9); in the other districts, any 
time before the case is reached on call of the docket or within such further 
time as may be allowed on motion supported by affidavit. (2d 3; 3d 7) 

Where there are separate or cross appeals, the rules are not entirely 
workable. A motion should be made to file combined briefs. 


* The contents and form of the abstract and brief are prescribed by the following 
rules: abstract—Sup. 38, 40; Ist 6, 8; 2d 1, 4, 3d 8, 10; brief—Sup. 39, 40; Ist 7, 8; 
2d 1, 4; 3d 9, 10. 

* The rules of the Appellate Court for the First District provide that an extension 
of time to file a complete record extends the time to file the abstract and brief to the 
date on which the record is due. (Ist 9). 

“The rules of the Appellate Court for the First District provide that one copy 
be served on the attorney for the opposing party if his appearance is filed. (1st 8). 
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One who seeks to file a brief amicus curiae in a pending case must show 
by his motion for leave that intervention is necessary to protect the court in 
the consideration of the case and that the parties to the suit have overlooked 
or insufficiently briefed essential points and authorities, and the motion for 
leave must not be accompanied by the proposed brief. *° 


By Appellee: 
a. Appearance and Filing Fee. 

In order to obtain the record to check appellant’s abstract, an appear- 
ance must be filed by appellee and the appearance fee paid. ** If the abstract 
is sufficient, appellee’s appearance and filing fee are due simultaneously with 
appellee’s brief. 


b. Additional Abstract and Brief and Proof of Service. 


If appellant’s abstract is insufficient, appellee should file an additional 
abstract with its brief. (Sup. 38; Ist 6; 3d 8) 

In the Supreme Court fifteen copies of appellee’s brief and additional 
abstract, with proof of service, are due not later than the first day of the 
term, except that if appellant has secured an extension of time appellee’s 
brief is due twenty days from the date upon which appellant’s brief was 
served. (Sup. 41) 

In the Appellate Court for the First District, six copies of appellee’s 
brief and additional abstract, with proof of service, are due not later than 
thirty days after the due date (original or extended) of appellant’s brief. 
(1st 9) 

In the Appellate Courts for the Second, Third, and Fourth Districts, 
appellee’s brief and additional abstract, with proof of service, are due not 
later than fifteen days after the due date of appellant’s brief. If appellant 
has been granted an extension of time, then the brief and abstract are due 
fifteen days after service of appellant’s brief. (2d 3; 3d 7) In the Second 
District nine copies must be filed; in the Third and Fourth, seven copies. 
(2d 3; 3d 10[2]) 

Where there are separate or cross-appeals, the rules are not entirely 
workable. A motion should be made to file combined briefs. 


By Either: 
a. Motions. 
In the Supreme Court, when the court is in session, motions are filed 
(one copy) with the clerk at least one day before they are presented to the 
court and must be submitted at least ove day before the cause stands for 


* Froehler v. North American Life Ins. Co., 374 Ill. 17, 27 N.E.2d 833 (1940). 
* The record may be withdrawn in the same manner as by an appellant. [See 
above.] 
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hearing. Motions and suggestions in support must be in writing and when 
the motion is based on matter that does not appear of record, it must be 
supported by affidavit. Before a motion can be filed, proof that a copy of 
the motion and suggestions in support have been served on counsel for the 
opposite party at least twenty-four hours before the motion is presented for 
filing must be filed with the clerk, unless such service shall be shown by 
affidavit to have been impracticable. *7 Objections to motions must be in 
writing and must be filed (one copy) within twenty-four hours after the 
motion is presented to the clerk for filing. There is no oral argument on 
motions. (Sup. 49) 

When the Supreme Court is not in session, motions are presented to a 
justice in his own district. Twenty-four hours’ notice of the time and place 
when and where such motion will be presented must be given to the opposite 
party and proof of such notice must be filed with the motion. If the motion 
is allowed, a draft order should be presented which, when signed by the 
justice, is mailed, together with the original notice, motion, suggestions, 
affidavit, and objections (if any), by the moving counsel to the office of 
the clerk. The justice may desire to retain a copy of the order. 

In the Appellate Court for the First District, all motions must be in 
writing, supported by affidavit. Three copies must be filed with the clerk, 
together with three copies of the reasons and affidavits in support, at least 
one day before they shall be called by the court. A copy of the motion, 
with reasons and affidavits, must be served on counsel for the opposite party 
at least one day before filing with the clerk. Upon the call of the motion, 
notice of intention to file objections must be given orally if objections are 
to be filed. Objections must also be in writing and three copies filed not 
later than the next day after the motion is called. If the court is in vacation 
objections must be filed not later than the ext day after the motion is filed. 
A copy of the objections must be served on counsel for the moving party 
and proof of such service must accompany the objections. Replies to ob- 
jections are not allowed and no oral arguments on motions will be heard. 
(1st 5) 

In the Appellate Court for the Second District, the practice on motions 
is the same as in the Supreme Court. (2d 1) 

In the Appellate Courts for the Third and Fourth Districts, the practice 
is the same as in the Supreme Court except that the motion must be served 
at least forty-eight hours (instead of twenty-four hours) before being pre- 
sented for filing. (3d 12) 

If the parties apprehend that the court has erred in its disposition of a 
motion, the proper practice is to apply at the same term of court for a 
reconsideration. If no such action is taken, the court will not reconsider 


* Unless served at least Par” ti hours before presented for filing, it will be 
stricken on motion. People v. Bradford, 372 Ill. 63, 22 N.E.2d 691 (1939). 
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the motion, renewed in the parties’ briefs, when the case is taken under 
advisement. ** 

If a motion has not been ruled on at the time of the filing of briefs, the 
briefs should call the attention of the court to that fact. 


b. Correcting Record. 


Where a record filed on appeal contains error or omits necessary mat- 
ters, it may be corrected. (Sec. 92[1][c]) ** When correction or addition 
is necessary, a supplemental praecipe for record should be filed in the trial 
court requesting the clerk to prepare a supplemental record containing the 
documents or matters needed (including a report of proceedings certified 
by the trial judge, if a report is needed). A motion should then be made 
in the reviewing court requesting permission to file the supplemental record 
instanter, such record accompanying the motion. The affidavit in support of 
the record should state the facts which require the correction or addition. 

In the Appellate Courts for the Third and Fourth Districts, the ap- 
plication and affidavit (whose contents are specified by Rule 6) cannot be 
presented until the record and abstract are on file; the amended proceeding 
or process shall be presented with the application; a copy of the application 
and affidavit must be served on the adverse parties and proof of service filed 
with the application and affidavit; the adverse party has five days in which 
to serve and file objections with proof of service; but no application for 
amendment of pleadings or process will be considered after the cause has 
been submitted for decision. (3d 6) 

The claim that any matter in the trial court record actually before the 
court on appeal is not properly authenticated can be raised only by motion 
filed by the appellant or appellee before or at the time of filing his brief. 
Such motions are subject to the provisions of the rules of the reviewing 
court governing motions and each motion must be supported by affidavit 
showing not only that the matter complained of is not properly authenti- 
cated but that it is, in fact, incorrect and that injury will result to the 
objecting party because of its inclusion. Unless such a motion is made, the 
record will be deemed to be correct. (Sup. 36[4]; Ist 1[4]; 3d 1[4]) 


c. Oral Argument. 


In the Supreme Court, a request for oral argument must be printed at 
the bottom of the cover page of the brief by the party desiring oral argu- 
ment and counsel must also register in the clerk’s office before 9:30 A. M. on 


* Lewis v. West Side Trust and Savings Bank, 376 Ill. 23, 32 N.E.2d 907 (1941). 
* Int. Rev. Srat., c. 110, § 216 (1951). But see, Koepke v. Campo, 391 Ill. 355, 63 
N.E.2d 507 (1945), Koepke v. Schumacher, 328 Ill. App. 113, 65 N.E.2d 224 (1st Dist. 
1946), People ex rel. Campo v. Matchett, 394 Ill. 464, 68 N.E.2d 747 (1946), in which 
the Supreme Court ultimately held that Sec. 92(1) (c) had no application where a cause 
had been remanded to the appellate court with directions to enter an order dismissing 


the appeal. 
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the day on which the case appears in the printed docket prepared by the 
clerk. (Sup. 43) 

Where the case is argued orally on both sides, appellant is allowed 
thirty minutes to open and ten minutes for reply. Appellee is allowed thirty 
minutes. When argued on one side only, twenty minutes is allowed. (Sup. 
43) If either party has requested oral argument, the opposite party, if he 
appears at the time the cause is called, and has filed his brief and registered, 
may argue orally whether or not he has requested oral argument and 
whether or not the other party appears. (Sup. 43) 

In the Appellate Court for the First District, oral argument must be 
requested orally upon the call of the docket. (1st 12) Notice of the call 
of the docket is published in the Chicago Daily Law Bulletin. Appellant is 
allowed thirty minutes to open and fifteen minutes in closing. Appeliee 
is allowed thirty minutes. If appellant makes no opening argument, ap- 
pellee is allowed fifteen minutes in opening and appellant fifteen minutes for 
reply. (Ist 12) 

In the Appellate Court for the Second District, the practice is the same 
as in the Supreme Court, except that counsel must register in the clerk’s 
office before 9:00 A. M. on the day of the call. (2d 8, 7) 

In the Appellate Courts for the Third and Fourth Districts, five days’ 
notice to the clerk and opposing counsel may be given or the request for oral 
argument may be noted on the cover of the brief. (3d 18, 17) * The time 
allowed for argument is the same as in the Supreme Court. (3d 18) 


d. Petition for Rehearing and Proof of Service. 


In the Supreme Court, a party desiring to petition for rehearing must, 
within fifteen days after the filing of the opinion, file with the clerk and 
deliver to the official reporter a notice in writing of his intention to ask for 
a rehearing and must, within twenty-five days after the filing of the opinion, 
file with the clerk fifteen copies of the petition with proof of service on 
opposite counsel and deliver a copy thereof to the official reporter. (Sup. 
44[1]) No answer is filed by the opposite party. 

If a rehearing is granted, the opposite party has fifteen days from the 
granting of the rehearing to answer the petition and the petitioner has five 
days to file his reply. Fifteen copies of each, with proof of service, must be 
filed. Copies of each must be served on opposing counsel. Oral argument 
will not be permitted unless ordered by the court on its own motion. 
(Sup. 44[3]) 

In the Appellate Court for the First District, the party desiring to re- 
quest a rehearing must, within ten days after the entry of the decision, serve 
a copy of the printed petition upon the opposite party or his attorney and 
file seven copies of the printed petition, with proof of service of one copy 


“ Rules 17 in the Appellate Courts for the Third and Fourth Districts differ slightly. 
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upon the opposite party or his attorney. Service of notice of intention to 
file a petition for rehearing is no longer required. (1st 13) If a rehearing is 
granted, the opposite party may file an answer. This answer must be printed 
and seven copies, with proof of service, filed with the clerk of the court 
within ten days after the order granting a rehearing is entered of record. 
(Ist 13) 

In the Appellate Court for the Second District, a party seeking a re- 
hearing must, within fifteen days after the filing of the opinion, file with the 
clerk proof that he has delivered or mailed to the opposite party or his 
attorney a notice in writing of his intention to apply for a rehearing. With- 
in twenty-five days after the opinion is filed, such party must file six copies 
of the petition, with proof of service on opposing counsel. If the petition is 
granted, the opposite party has fifteen days from the granting to answer and 
petitioner has five days to reply. Service and proof of service are the same 
as for briefs. (2d 9) 

In the Appellate Courts for the Third and Fourth Districts, the practice 
is the same as in the Second District, except that seven copies of the petition 
instead of six must be filed. (3d 19) 

When a rehearing is granted, the cause is placed at the foot of the 
docket for hearing at the following term. (Sup. 44[2], [3]; 2d 9; 3d 19) 

A party who has filed one petition for rehearing, which has been al- 
lowed, cannot file a second petition against a later opinion which concludes 
with the same result as the former. * 


e. Final Disposition on Appeal. 
(1) Mandate. 


In the Supreme Court, final process issues as of course at the close of 
each term, except that no final process issues, in cases where an opinion is 
filed, until fifteen days following the date of filing except upon the order of 
the court or a member thereof in vacation. (Sup. 45) The filing of a 
notice of intention to petition for rehearing and the filing of petition for 
rehearing within the time limits stays all process until the petition is dis- 
posed of. The clerk sends the mandate to the proper lower court, whether 
appellate or trial. 

In the Appellate Court for the First District, no final process issues be- 
fore the tenth day after judgment or order of dismissal is entered and, if a 
petition for rehearing is filed, until ten days after such petition is determined, 
unless for good cause shown the court shall otherwise order. (Ist 14) The 
mandate must be ordered from the clerk. *? 


“ But allowance of a second petition does not affect the court’s jurisdiction so as 
to require a reversal on jurisdictional grounds of the appellate court’s third decision. 
Barrett v. Shanks, 382 Ill. 434, 47 N.E.2d 481 (1943). 

“Tt does not issue as a matter of course. See Kaplan v. Joseph, 125 F.2d 602 (7th 
Cir. 1942). 
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In the Appellate Court for the Second District, no mandate issues on 
any final judgment in which it shall be competent for the Supreme Court 
to grant leave to appeal until the time for filing petition in the Supreme Court 
has expired, or if such petition has been filed within the proper time until 
such petition has been acted upon, but the appellate court may, on motion, 
in any case otherwise provide or stay the mandate upon such terms as it shall 
fix. The motion must be presented to the court if in session or to one of the 
judges if in vacation. No mandate issues in any case until twenty days have 
elapsed from the time of the entry of the judgment unless the court other- 
wise orders. (2d 10) 

In the Appellate Courts for the Third and Fourth Districts, the practice 
is the same as in the Second District, except that no mandate issues in any 
case until thirty days, instead of twenty, have elapsed. (3d 35) 


(2) Bill of Costs. 

The successful party is entitled to costs. The bill is prepared by the 
clerk. One item is a printer’s fee of $2.00 for each page of one copy of the 
abstract. Where an appellee has furnished an additional abstract and is the 
successful party on appeal, he will, on motion, be entitled to have like fees 
for such additional abstract if the court is of the opinion that such additional 
abstract was necessary. (Sup. 53; Ist 15; 3d 34) 

In the Supreme Court the original bill of costs is sent by the clerk to the 
losing party, with a copy to the successful party. 

In all the appellate courts the bill of costs must be ordered from the 
clerk. If it is not complete, a motion should be made to retax costs. 


(3) Satisfaction of Judgment. 

A satisfaction of the reviewing court’s judgment is necessary. This 
judgment is usually only for costs. 

In the Supreme Court, the unsuccessful party forwards a check cover- 
ing those costs to the clerk, who satisfies the judgment of record and for- 
wards the check to the successful party. The successful party may direct 
the clerk to satisfy the costs even though they have not been paid. 

In the Appellate Court for the First District, a satisfaction piece signed 
by all attorneys of record for the successful party must be filed in the clerk’s 
office. The same practice obtains in the other appellate courts. 


(4) Redocketing. 
The reviewing court’s mandate should be filed in the trial court. No 
new trial or hearing can be had unless the mandate is filed in the trial court 
within ove year after final determination by the reviewing court. ** When 


“The one year period is computed from the date of the opinion of the appellate 
court. The filing of a petition for leave to appeal from the appellate court to the 
Supreme Court does not stay the running of the period. Little v. Chicago Woman's 
Bowling Assn., 344 Ill. App. 65, 99 N.E.2d 738 (1st Dist. 1951). 
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the mandate is filed in the trial court, the cause will be reinstated therein 
upon ten days’ notice being given to the adverse party or his attorney. 
(Sec. 88[2], [3]) * 


B. Appeals from Interlocutory Orders *° 


1. In the Trial Court 
By Appellant: 
a. Notice of Appeal. 

No notice of appeal is required. (Sec. 78) ** The complete record is 
due in the appellate court within thirty days from the entry of the inter- 
locutory order or decree, except that further time to file such record may be 
granted by an order of the appellate court or a judge thereof in vacation. 
(Sec. 78) *7 


b. Motion to Vacate. 


If the interlocutory order or decree is entered on an ex parte applica- 
tion, the party proposing to appeal shall first, within thirty days of its entry, 
present, on notice, a motion to vacate. (Sup. 31; Ist 21; 2d 2; 3d 4) * 
Appeal may be taken if the motion is denied or if the court does not act 
thereon within seven days after its presentation. In such cases the thirty 
days allowed for taking appeal and filing record in the appellate court shall 
begin to run from the day the motion is denied or from the last day for 
action thereon. (Sup. 31; Ist 21; 2d 2; 3d 4) * 


c. Bond to Secure Costs in Appellate Court. 


A bond, approved by the clerk or the court, must be filed with the 
clerk. (Sec. 78) *° If the court does not set the amount at the time of the 
entry of the interlocutory order, a motion should be made to set the amount. 
If the bond is approved by the court, an order of approval should be entered 
upon motion by the appellant. 


“Tuy. Rev. Srat., c. 110, § 212 (1951). Participation in a trial on the merits waives 
the failure to give the required statutory ten-day notice of motion to reinstate. Tracy v. 
Yost, 306 Ill. App. 578, 29 N.E.2d 286 (1st Dist. 1940). 

“Section 78 of the Practice Act designates the interlocutory orders from which 
appeals may be taken. Such appeals lie only to the appellate court. Int. Rev. Srat., 
c. 110, § 202 (1951). 

“Id. § 202. 

* Ibid. 

“Bender v. Bender, 344 IIl. a 554, 101 N.E.2d 633 (1st Dist. 1951); but see, 
Plast v. Metropolitan Trust Co., 330 Ill. App. 135, 69 N.E.2d 721 (1st Dist. 1946). 

“ Rule 31 adopted in pursuance to Section 79 of the Practice Act (Inu. Rev. Srat., 
c. 110, § 203) is binding upon inferior courts. Hallberg v. Goldblatt Bros., 363 Ill. 25, 
1 N.E.2d 220 (1936); People v. London & Lancashire Indemnity Co. of America, 294 
Ill. App. 619, 14 N.E.2d 289 (4th Dist. 1938). 

“Tir. Rev. Srat., c. 110, § 202 (1951). 
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d. Subsequent Steps. 


The subsequent steps, commencing with the filing of a praecipe for 
record, including a report of proceedings at the trial, if one is necessary, 
are the same as those followed in a regular appeal, except that the entire 
record must be filed in the appellate court within the thirty-day period. 


By Appellee: : = 
a. Praecipe for Additional Record. 


As in the case of a regular appeal, appellee may file a praecipe for ad- 
ditional record. 


2. In the Appellate Court 
By Appellant: 
a. Record on Appeal and Filing Fee. 
The record must be filed and required fee paid within the thirty-day 
period. (Sec. 78) * 


b. Motion to Stay Interlocutory Order. 


If the appellant desires to seek a stay of the interlocutory order or de- 
cree during the pendency of the interlocutory appeal, notice to the opposite 
party must be given, together with an opportunity on his part to be heard 
and an examination of the record made. No motion to stay will be enter- 
tained until the complete record has been filed in the appellate court. No 
such stay will be granted except after a hearing and after the filing of a bond 
by appellant in an amount and subject to the conditions to be fixed by the 
court or judge. (Sup. 31; Ist 21; 2d 2; 3d 4) 


c. Abstracts and Briefs. 

In all appellate courts, a printed abstract and a printed brief must be 
filed within seven days after filing the record. (Ist 21; 2d 2; 3d 4) In the 
Appellate Court for the First District, reply briefs must be filed within five 
days after appellee’s briefs are due. (1st 21) In the other appellate courts, 
appellant’s reply briefs must be filed within ten days after appellee’s briefs 
are due. (2d 2; 3d 4) ** It is the duty of the appellant to give the opposite 
party or his solocitor notice of the time of filing appellant’s abstract and 
briefs on the day of or the day after filing the same. (Ist 21; 2d 2; 3d 4) 


By Appellee: 
a. Appearance, Briefs, and Additional Abstracts. 
In the Appellate Court for the First District, appellee’s appearance, 
appearance fee, briefs, and additional abstracts (if needed) must be filed 
within five days after appellant’s briefs are due. (Ist 21) 


" Lbid. 
“* The number of copies of the abstract and briefs to be served and filed, and the 
proof of service, are the same as for an appellant in a regular appeal. 
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In the appellate courts for the other districts, appellee’s briefs and ad- 
ditional abstracts must be filed within ten days after notice that appellant’s 
briefs and abstracts have been filed. (2d 2; 3d 4) 

In all appellate courts, if the appellant does not give appellee or his 
solicitor notice of the time of the filing of appellant’s briefs and abstracts on 
the day of or the day after filing the same, appellee may have such further 
time to file briefs as the court may direct. (1st 21; 2d 2; 3d 4) 58 


By Either Party: 
’ . a. Oral Argument. 


On motion of either party, the cause will be set for oral argument at 
such time as the court may fix. (Ist 21; 2d 2; 3d 4) 


b. Subsequent Steps. 


No appeal can be taken from the order entered by the appellate court. 
(Sec. 78) ** A motion for reconsideration can be made at the same term. 


II. BY PETITION FOR LEAVE TO APPEAL 


A. Application for Leave to Appeal after Ninety Days 
and Within One Year 


After the expiration of ninety days and within a period not to exceed 
fourteen months from the entry of the order, decree, judgment, or other 
determination complained of, a notice of appeal may be filed by order of the 
reviewing court entered within the fourteen months, upon motion filed and 
notice given to adverse parties within one year, upon a showing by affidavit 
that there is merit in appellant’s claim for appeal and that failure to file notice 
of appeal within ninety days or the failure properly to complete an appeal 
which was perfected within such period was not due to appellant’s culpable 
negligence. ** The fact that appellant may have filed notice of appeal prior 
to filing of his motion for leave to appeal shall not deprive the reviewing 
court of the power in its discretion to grant leave to appeal. (Sec. 76[1]) *° 
The ruling of the reviewing court upon the petition is final. (Sup. 29; 


Ist 19; 3d 2) 


“The number of copies of the additional abstract and brief, and the proof of 
service, are the same as for an appellee in a regular appeal. 

“Tuy. Rev. Srat., c. 110, § 202 (1951). But when that court has held that the 
trial court had no jurisdiction to appoint a receiver, who in the meantime has acted 
as such, and, after remandment, the trial court acts upon the receiver’s report, sustaining 
certain objections and overruling others, after a second appeal in which the appellate 
court ordered all objections sustained, the Supreme Court, on leave to appeal, may re- 
view the order appointing the receiver. Firebaugh v. McGovern, 404 Ill. 143, 88 
N.E.2d 473 (1949). 

“ Where appellant did not have sufficient funds to perfect appeal in ninety days, 
he should be given leave to appeal. Gearty v. L. Fish Furniture Co., 289 Ill. App. 538, 
7 NE.2d 493 (1st Dist. 1937). 

“Trt. Rev. Srat., c. 110, § 200 (1951). 
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1. In the Trial Court 
By Petitioner: 
a. Notice of Appeal. 

No notice of appeal is filed in the trial court, but a notice of appeal must 
accompany the petition filed in the reviewing court. The reviewing court, 
in its order granting leave to appeal, will fix the time for the filing (within 
the fourteen-month period) of the notice of appeal which it allows. (Sec. 
76[1]; °* Sup. 29) 


b. Praecipe for Record and Subsequent Steps. 


A praecipe for record is the first document filed. It and the documents 
and steps following it conform to the practice followed in an ordinary 
appeal, except that the time limits in Supreme Court Rule 36 (ten days for 
a praecipe for record and fifty days for the certification of a report of pro- 
ceedings) do not apply to a petition for leave to appeal within one year. ** 


By Respondent: 
a. Praecipe for Additional Record. 


As in the case of a regular appeal, respondent may file a praecipe for 
additional record. 


2. In the Reviewing Court 
By Petitioner: 
a. Record on Appeal and Filing Fee. 
The record on appeal must be filed and the filing fee paid within one 
year from the entry of the order, decree, judgment, or other determination 
complained of. 


b. Abstract, Petition, and Affidavit. 


A printed abstract, with proof of service, a printed petition and af- 
fidavit, accompanied by the notice of appeal, °° with proof of service, must 
be filed and served within one year from the entry of the order. (Sup. 29; 
Ist 19; 3d 2) ® 


c. Supersedeas. 


If supersedeas is sought, the practice applicable on a regular appeal in a 
reviewing court should be followed. (Sup. 29, 37(2], [3], [5], [6], [7]; 
Ist 3[2], [3], [5], [6], (7]s 3d 11[2], [3], [5], [6], (7]) 


™ Ibid. 

Stone v. Stone, 407 Ill. 66, 94 N.E.2d 855 (1950). 

® The notice of appeal is a separate typewritten document. 

The number of copies of the abstract and petition to be filed and served, the 
service, and proof of service are the same as for an appellant’s abstract and briefs in an 
ordinary appeal. 
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d. Bond. 


If the reviewing court grants supersedeas, it may require bond in such 
amount and on such conditions as it shall fix. (Sup. 29; Ist 19; 3d 2) 


By Respondent: 
a. Appearance Fee, Additional Abstract, and Answer. 


Respondent must, within fifteen days after the petition and affidavits are 
served upon him, pay the required appearance fee and serve and file a 
printed answer and an additional abstract (if one is needed). (Sup. 29; 
Ist 19; 3d 2) @ 


By Either Party: 
a. Subsequent Steps. 


(1) Briefs. 
If the petition is granted, the parties may stand on the petition or 
answer, respectively, or they may file briefs in accordance with the practice 
in an ordinary appeal. 


(2) Oral Argument. 


Where new briefs are filed the procedure for requesting oral argument 
is the same as in an ordinary appeal. Where a party in the Supreme Court 
or in the Appellate Court for the Second District desiring oral argument 
stands on his petition or answer, a motion must be made for leave to argue 
orally and counsel must register in the clerk’s office as in an ordinary 
appeal; in the other appellate courts, oral argument is requested in ac- 
cordance with the practice in an ordinary appeal. 


(3) Notice of Granting. 

If the petition for leave to appeal is granted and an order entered, the 
order of allowance will be endorsed on the notice of appeal by the clerk of 
the reviewing court and sent to the clerk of the trial court by the clerk of 
the reviewing court within forty-eight hours. When the notice of appeal 
has been made a supersedeas by the reviewing court, the clerk of that court 
endorses upon the notice the following words: “This notice of appeal is 
made a swpersedeas and is to be obeyed accordingly.” (Sup. 29; Ist 19; 3d 2) 


(4) Finality. 
The action of the reviewing court on the petition is final. (Sup. 29; 
ist 19; 34 2) A motion to reconsider may be made at the same term. 


“The number of copies of the answer and additional abstract to be filed and 
served and the proof of service are the same as for an appellee’s additional abstract and 
brief in a regular appeal. 
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B. Application for Leave to Appeal from 
Order Granting New Trial. 


1. In the Trial Court 
By Petitioner: 
a. Notice of Appeal. 


No notice of appeal is necessary. (Sup. 30; Ist 20; 3d 3) ° 


b. Praecipe for Record. 


A praecipe for record is the first document filed. It and the subsequent 
documents and steps are in conformity with the practice in a regular appeal, 
except that the petition for appeal must be presented to the reviewing court 
within thirty days after the entry of the order granting a new trial or within 
any extended period granted within such thirty days, or any further 
extension thereof. (Sec. 77[1]; °* Sup. 30; Ist 20; 3d 3) 


By Respondent: 
a. Praecipe for Additional Record. 


A praecipe for additional parts of the record may be filed by re- 
spondent. (Sup. 30; Ist 20; 3d 3) 


2. In the Reviewing Court 
By Petitioner: 
a. Record on Appeal and Filing Fee. 


The record on appeal must be filed and the filing fee paid in the appel- 


Jate court within thirty days from the entry of the order granting a new 
trial. (Sec. 77[1]) 


The reviewing court, or any judge thereof in vacation, may extend, 
the time for filing the record, abstract thereof and petition, upon notice 
and motion made within thirty days after the entry of the order granting 
new trial. (Sec. 77[1]; °° Sup. 30; Ist 20; 3d 3) Such motion for an exten- 
sion of time must be accompanied by enough of the record to include the 
order for new trial from which leave to appeal is sought, the motion pur- 
suant to which the order was entered, and the praecipe for record and 
proof of the filing and service thereof. The motion must be supported by 


“ Beasley v. Morris, 311 Ill. App. 599, 37 N.E.2d 359 (1st Dist. 1941). 

Rule 30 is the Supreme Court’s interpretation of Sections 77 and 79 of the Practice 
Act (Inu. Rev. Srat., c. 110, § § 201, 203 [1951]) and controls not only the Supreme 
Court but also the appellate courts. Tuttle v. Checker Taxi Co., 274 Ill. App. 525 (1st 
Dist. 1934). 

® Iu. Rev. Srat., c. 110, § 201 (1951). 

* Ibid. 

“Tuy. Rev. Srat., c. 110, § 201 (1951). The extension must be granted within the 
thirty days; after that the power to grant a further extension does not exist. Akehurst v. 
Summe, 281 Ill. App. 554 (1st Dist. 1935); Kowbel v. Richardson, 311 Ill. App. 244, 34 
N.E.2d 875 (1st Dist. 1941). 
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affidavit as provided by Section 77(1) of the Practice Act.** (Sup. 30; 
Ist 20) 


b. Abstract and Petition. 
A printed abstract and a printed petition must be filed within thirty 
days after order granting new trial, unless the reviewing court, within such 
thirty days, has granted an extension. °* (Sup. 30; Ist 20; 3d 3) 


c. Bond. 
If the petition is granted, the proceedings will be stayed upon filing of 
a bond by the petitioner in an amount and subject to conditions to be fixed 
by the court or judge. (Sup. 30; Ist 20; 3d 3) 


By Respondent: 
a. Answer and Additonal Abstract. 

In the Supreme Court and in the Appellate Court for the Second Dis- 
trict, respondent, if it desires to file a printed answer and additional abstract, 
must file them within fifteen days after the petition is served. (Sup. 30; 
2d 1) 

In the appellate courts for the other districts, respondent’s answer and 
additional abstract must be filed within ten days. (1st 20; 3d 3) 


By Either Party: 
a. Subsequent Steps. 


(1) Briefs. 

In the Supreme Court and in the Appellate Courts for the Second, 
Third, and Fourth Districts, if the petition is granted, the parties may submit 
the case on petition and answer, or either party may file further briefs as in 
other cases pending on appeal. (Sup. 30; 2d 1; 3d 3) 


In the Appellate Court for the First District, if the petition is granted, 
the petition and answer may stand as briefs on appeal, but the appellant may, 
within five days after the granting of the petition, give notice to the oppos- 
ing counsel and to the clerk of the court of intention to file an additional 
brief, and the appellee may, within ten days after the granting of the petition, 
give notice of his intention to file an additional brief. If appellant gives such 
notice, he has fifteen days from the time of giving notice within which to 
file a brief and the appellee has fifteen days to answer and the appellant five 
days within which to reply. If the appellant does not give notice of in- 


Iux. Rev. Srat., c. 110, § 201 (1951). 

“ The number of copies of the abstract and petition filed and served and the proof 
of service are the same as for an appellant in a regular appeal. 

“ The number of copies of the additional abstract and answer filed and served and 
the proof of service are the same as for an appellee in a regular appeal. 
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tention to file an additional brief and appellee gives such notice, appellee has 
fifteen days from the time of giving the notice within which to file a brief 
and appellant has five days to reply. If neither appellant nor appellee gives 
notice of intention to file additional briefs, appellant has the right to reply 
to appellee’s answer within fifteen days after the granting of the petition. 
(1st 20) 


(2) Oral Argument. 


If oral argument is desired, the practice is the same as that in connection 
with applications for leave to appeal after ninety days and within one year. 


(3) Notice of Granting. 


Within forty-eight hours after the granting of the petition, the clerk of 
the reviewing court must send notice thereof to the clerk of the trial court. 
(Sup. 30; Ist 20; 3d 3) 


(4) Finality. 


The ruling of the reviewing court is final. (Sup. 30; Ist 20, 3d 3) 
A motion to reconsider may be made at the same term. 


C. Petition for Leave to Appeal from 
Appellate to Supreme Court. 


1. In the Appellate Court 
By Petitioner: 


a. Certificate of Jurisdictional Amount. 


In order to apply to the Supreme Court for leave to appeal in actions 
ex contractu (exclusive of actions involving a penalty) and in all cases 
sounding in damages, $1500 or more must be involved. In other types of 
cases the amount involved is immaterial. (Sec. 75[2]) 7% In those actions 
in which the amount is important there must either be a judgment (exclusive 
of costs) for $1500 or more, or, if there is no judgment, a certificate issued 
by the appellate court, or by one of the judges in vacation, to the effect that 


“Leave to appeal from the appellate to the Supreme Court will not lie, 
Kavanaugh v. Washburn, 387 Ill. 204, 56 N.E.2d 420 (1944); and where a defendant’s 
petition for leave to appeal is denied by the appellate court, there is no denial of due 
process of law authorizing a further review by writ of error in the Supreme Court. 
Baumgardner v. Boyer, 384 Ill. 584, 52 N.E.2d 247 (1944). But where the appellate 
court reverses an order granting a new trial to the plaintiff, it has no power to enter 
a final judgment on the verdict in favor of the defendant. Its action in so doing may be 
reviewed by the Supreme Court on writ of error, Scott v. Freeport Motor Casualty Co., 
379 Ill. 155, 39 N.E.2d 999 (1942), but not by leave to appeal, Kavanaugh v. Washburn, 
387 Ill. 204, 56 N.E.2d 420 (1944). 

Trt. Rev. Srat., c. 110, § 199 (1951); Zechman v. Zechman, 391 Ill. 510, 63 
N.E.2d 499 (1945). 
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there is fairly involved in the claim of the plaintiff $1500 or more. (Sec. 
75(2}[a]) 

The certificate must be issued and filed in the Supreme Court within 
the forty days allowed for the filing of the petition in the Supreme Court. 


b. Striking Remanding Order. 


Where the appellate court reverses and remands the cause for a new 
trial or hearing, the unsuccessful party in the appellate court may file with 
that court an affidavit stating that it will be unable on a further trial to 
adduce other or additional evidence and expressly waiving the right to a 
new trial and consenting and requesting that the portion of the appellate 
court’s judgment remanding the cause for a new trial be deleted and 
stricken. The appellate court then will amend its judgment by striking out 
the remanding order and the Supreme Court may then grant leave to appeal. 
(Sec. 75[2][c]) ** Such action must be taken before a petition can be 
filed in the Supreme Court. 

In case no notice of intention to ask for a rehearing is filed, the af- 
fidavit must be filed in the office of the clerk within te days after the 
expiration of the time within which notice of intention to ask for a rehearing 
may be filed as fixed by the rules of the appellate court. (Sup. 31A) In 
the Appellate Court for the First District, the affidavit must be filed within 
ten days after the opinion is filed. (1st 13A) In the appellate courts for the 
other districts, the time within which notice of an intention to ask for a 
rehearing may be filed is fifteen days after the filing of the opinion. (2d 9; 
3d 19) 

Where notice of intention to ask for rehearing has been filed and no 
petition is actually filed, the affidavit must be filed within ten days after the 
expiration of the time allowed for the filing of the petition for rehearing as 
fixed by the rules of the appellate court. (Sup. 31A) No such notice of 
intention is filed in the Appellate Court for the First District. In the other 
appellate courts, petitions for rehearing must be filed within twenty-five 
days after the opinion is filed. (2d 9; 3d 19) 


"Tut. Rev. Srat., c. 110, § 199 (1951). 

Where appellate court reverses and remands with directions to enter judgment in 
an amount in excess of $1500, no certificate is necessary. Morris v. Beatty, 390 Ill. 568, 
62 N.E.2d 478 (1945). But where the directions of the appellate court to enter judg- 
ment do not specify any sum, a certificate is necessary. Matthews v. Trinity Universal 
Ins. Co., 397 Ill. 174, 73 N.E.2d 284 (1947). 

Judgments of less than $1500 cannot be added together. Antosz v. Goss Motors, 
Inc., 378 Ill. 608, 39 N.E.2d 322 (1942). The issuance of a certificate by the appellate 
court in such a case does not confer jurisdiction on the Supreme Court. Seeds v. Chi- 
cago Transit Authority, 409 Ill. 566, 101 N.E.2d 84 (1951). 

® First National Bank of Woodlawn v. Watkins, 370 Ill. 445, 19 N.E.2d 336 (1939). 

Tuy. Rev. Srat., c. 110, § 199 (1951). 

But the question of the competency of a party’s evidence does not justify the 
striking of the remanding order in order to make the cause eligible for a petition for 
leave to appeal to the Supreme Court. Lees v. Chicago & N. W. Ry. Co., 409 Ill. 536, 
100 N.E.2d 653 (1951). 
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Where a petition for rehearing has been filed in conformity with the 
rules of the appellate court, the affidavit must be filed within ten days after 
the denial of the petition for rehearing. (Sup. 31A; Ist 13A) 


c. Stay or Recall of Mandate. 


The appellate court mandate should be stayed. In the Appellate Court 
for the First District, such motion must be made within ten days from judg- 
ment. If a petition for rehearing is filed, then the application for stay of 
mandate must be made within tem days after the court’s denial of the 
petition. (Ist 14) In the other appellate court districts, the mandate is 
automatically stayed. (2d 10; 3d 35) 


The mandate, if already issued, may be recalled and stayed on motion 
made during term time or within thirty days after judgment became final. 
(Secs. 82[4], 88[5]) ™ 


d. Ordering Appellate Court Record. 


Petitioner must order the clerk to prepare the record of the proceedings 
in the appellate court. He must also pay the clerk’s fee for preparing such 
record. The appellate court record should then be withdrawn and the 
pages numbered consecutively following the paging of the original record. 
Such record should then be abstracted and returned to the appellate court 
clerk. 


2. In the Supreme Court 
By Petitioner: 
a. Record on Appeal. 

No record on appeal is filed by petitioner. When the petition for leave 
to appeal is filed with the clerk of the Supreme Court, the latter notifies the 
clerk of the appellate court, who transmits to the clerk of the Supreme Court 
the same record that was filed in the appellate court, with a certified copy 
of the appellate court record appended thereto. (Sup. 32[1]) The cost of 
having the record sent to the Supreme Court is paid by the party seeking 
leave to appeal. 


b. Abstract. 


An abstract of the appellate court record must be added to the abstract 
previously filed in the appellate court. The cover is then changed and the 
abstract filed in the Supreme Court. (Sup. 38) 


c. Petition for Leave to Appeal. 


Fifteen printed copies of the petition for leave to appeal, containing or 
having attached thereto the printed opinion of the appellate court in full, 
and fifteen copies of the abstract, together with proof of service of three 
copies of each on the adverse party or his attorney, must be filed on or be- 


“Iu. Rev. Srat., c. 110, § § 206, 212 (1951). 
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fore forty days from the day the judgment of the appellate court became 
final either through the denial of a petition for rehearing or the expiration 
of the time within which a petition for rehearing must be filed or the ex- 
piration of the time within which a notice of intention to file a petition for 
rehearing (when the filing of such notice is required by rule of the appellate 
court) must be filed. (Sec. 75[21;7° Sup. 32[1]) Petitioner at the same 


time pays the required filing fee. 


d. Docketing. 


The petition is docketed to the Supreme Court term succeeding the 
filing of the petition if twenty days intervene between the time it is filed 
and the first day of the next term of court; otherwise to the succeeding 
term. (Sup. 32[1]) 

If the petition is granted, the case is docketed to the next term of the 
Supreme Court and proceeds as in the case of an ordinary appeal. (Sup. 
32[1]) 

Whenever leave to appeal is granted, the issuance or enforcement of 
any mandate of the appellate court is stayed without further order by the 
Supreme Court until final disposition by that Court, but the Supreme Court 
may, upon motion, otherwise provide or stay the mandate upon such terms 
as it shall fix. (Sup. 32[1]) 


e. Reply. 
No reply is filed by petitioner to respondent’s answer. 


By Respondent: 
a. Appearance, Additional Abstract, Answer. 


A respondent desiring to file an answer must enter his appearance, pay 
the required fee, and file fifteen printed copies of the answer and additional 
abstract (if any), together with proof of service of three copies of each on 
the adverse party or his attorney, on or before fifteen days after the ex- 
piration of the time for filing the petition for leave to appeal. (Sup. 32[1]) 

The Supreme Court or a justice thereof in vacation may allow addi- 
tional time upon application made and leave granted within such fifteen-day 
period. (Sup. 32[1]; Sec. 75[2]) ** 


By Either Party: 
After the petition has been granted, the following documents should be 
filed in the office of the clerk and the following steps taken: 


* Id. § 199, Grand Lodge Brotherhood of Railroad Trainmen v. McClary, 367 Il. 
414, 11 N.E.2d 924 (1937). 
Int. Rev. Srat., c. 110, § 199 (1951). 
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a. Briefs. 

Petitioner may have his petition stand as his brief, *’ or he may file a 
brief to the next succeeding term in conformity with the practice for briefs 
in an ordinary appeal. (Sup. 32{1]) 

Respondent may have his answer stand as his brief or may similarly file 
a brief in conformity with the practice for briefs in an ordinary appeal. 


(Sup. 32[1]) 
b. Oral Argument. 


Where a party standing on his petition or answer desires oral argument, 
he must make a motion for leave to argue orally. If new briefs are filed, the 
request for oral argument is printed on the cover as in an ordinary appeal. 
Counsel must also register in the clerk’s office before 9:30 A. M. on the day 
of the call. (Sup. 43) 


c. Subsequent Steps. 
The practice for an ordinary appeal must be followed in connection 
with all subsequent steps. 


D. By Certificate of Importance from Appellate Court. 


1. In the Appellate Court 
By Petitioner: 
a. Petition for Certificate of Importance. 

Within twenty days from the date of judgment, petitioner must present 
to the appellate court a printed or typewritten petition for certificate of 
importance, together with proof of service upon opposing counsel. (Sec. 
75[2]; Sup. 32[2]; 1st 22[1]; 3d 20[1]) ** 


b. Bond. 


The appellate court may require a bond as a condition of granting leave 
to appeal on the ground of importance. The petition should pray that if a 
certificate of importance be granted the court make the petition a super- 
sedeas and should make an offer to give bond. (Sup. 32(2]; Ist 22[1]; 
3d 20[1]) 

If the petition is granted, any bond required must be filed in the office 
of the clerk. ; 


c. Appellate Court Record. 


If petition is granted, the appellate court record is ordered, withdrawn, 
and abstracted as in the case of a petition for leave to appeal to the Supreme 


* People ex rel. Markee v. Barrett, 383 Ill. 207, 48 N.E.2d 928 (1943). 

* Neither a petition for rehearing nor for a stay of mandate extends the twenty- 
day period. Godfrey v. Wingert, 110 Ill. App. 563 (2d Dist. 1903); Oberne, Hosick & 
Co. v. Bunn, 39 Ill. App. 122 (2d Dist. 1891). 
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Court. The clerk’s fee for preparing the appellate court record must also 
be paid. 
2. In the Supreme Court 
By Appellant: 
a. Record on Appeal. 

When leave to appeal has been granted on the ground of importance, 
the clerk of the appellate court transmits to the clerk of the Supreme Court 
the same record filed in the appellate court, with a certified copy of the 
record of the appellate court appended thereto and the certificate of im- 
portance of the appellate court. (Sup. 32 [2]) ” 


b. Abstract. 
An abstract of the appellate court record must be prepared in con- 
formity with the practice on petitions for leave to appeal from the appellate 
to the Supreme Court. 


c. Briefs. 

Fifteen printed copies of the abstract and brief (together with the rec- 
ord sent by the clerk of the appellate court) must be filed in the office of 
the clerk of the Supreme Court not later than forty days after the certificate 
of importance is issued by the appellate court. Three copies of the abstract 
and brief must be served upon the opposing party or his attorney and due 
proof of service filed with the clerk of the Supreme Court at the time of 
filing the abstract and brief. Also three copies of the abstract and brief must 
be served on each opposite party who appeared in the appellate court or 
on each attorney or group of attorneys who appeared on appeal for the 
opposite party. (Sup. 32[2]) 

Fifteen printed copies of the reply brief must be filed within seven days 
from the last day allowed for filing appellee’s brief. Further time to file 
reply brief may be granted upon application made within the time fixed for 
filing the reply brief. (Sup. 32[2]) 


By Appellee: 
a. Appearance, Additional Abstract, Brief. 

Appellee’s appearance and fifteen printed copies of his brief and addi- 
tional abstract (if any) must be filed within fifteen days from the last day 
allowed for filing brief of appellant. The required fee must also be paid. 
Further time to file appellee’s brief and additional abstract may be granted 
upon application made within the time fixed for filing the brief and addi- 
tional abstract. Service and proof of service must be made in conformity 
with the practice for appellant’s brief and abstract. (Sup. 32[2]) 


” The certificate should point out the particular matter or point involved which is 
deemed of sufficient importance to require a review. J. R. Watkins Co. v. Salyers, 384 
Ill. 369, 51 N.E.2d 574 (1943). 
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By Either Party: 
a. Oral Argument. 


Either party desiring oral argument must request it upon the cover of 
the brief filed. Counsel must also register in the clerk’s office before 9:30 
A. M. on the day of the call. (Sup. 43) 


b. Subsequent Steps. 
All subsequent steps are in conformity with the practice on a regular 


appeal. 


WRIT OF ERROR ® 
A. To Trial Court 


Where writ of error will lie to review a trial court judgment, the writ 
of error must be sued out within the time limits of Section 76 of the Practice 
Act. ** That section provides for notice of appeal within ninety days and a 
petition for leave to appeal within one year. °° 


If a writ of error is improvidently sued out where the proper review is 
by appeal, or if appeal is improvidently employed where the proper method 
is by writ of error, if the issues sufficiently appear upon the record before 
the court of review, the case will be considered as if the proper method had 
been employed. (Sup. 28; Ist 4; 3d 21) 


1. In the Trial Court 
By Plaintiff in Error: 


a. Praecipe for Record and Proof of Service. 


Subject to the limitation of Section 76 of the Practice Act, the praecipe 
for record, with proof of service, should be filed and served in accordance 
with the practice on a regular appeal. 


An alternative method is to file in the reviewing court, within the same 
time limitation, a praecipe for a writ of error. The clerk of the reviewing 
court then issues a writ of error directed to the trial court. This writ is 
lodged with the clerk of that court. If this procedure is followed, these 
steps precede the filing of the praecipe for record in the trial court. 


* Workmen’s compensation cases are not governed by the general writ of error 
practice. Such cases are treated separately below. 

“Try. Rev. Srat., c. 110, § 200 (1951); Bradford Supply Co. v. Waite, 392 Ill. 318, 
64 N.E.2d 491 (1946); Sup. 28; Ist 4; 3d 21. 

* Altschuler v. Altschuler, 410 Ill. 169, 101 N.E.2d 552 (1951), might be said to 
indicate that the ninety day limitation is applicable to cases other than those in which 
Section 11 of Article VI of the Illinois Constitution of 1870 provides for a mandatory 
writ of error (i.e., criminal cases and cases in which a freehold or franchise or the 
validity of a statute or a construction of the Constitution is involved). 
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b. Bill of Exceptions or Certificate of Evidence. 


A bill of exceptions or certificate of evidence, if one is necessary, should 
be prepared and certified by the trial judge in the manner of a report of pro- 
ceedings at the trial in a regular appeal, subject only to the limitation that 
the record, with petition and abstract, is due in the Supreme Court within 
the time limitation of Section 76 of the Practice Act. 


c. Ordering Trial Court Record. 


Where the local practice requires it, the proper form ordering the rec- 
ord on appeal should be filled out in the office of the clerk of the trial court. 
Copies of all pleadings, draft orders, and other papers should be supplied to 
the clerk so that he may prepare the record. When he has prepared the 
record and his fees have been paid, the record is ready for filing in the re- 
viewing court. 


By Defendant in Error: 
a. Praecipe for Additional Record and Proof of Service. 
If defendant in error desires additional portions of the record to be in- 
cluded, a praecipe for additional record should be filed in accordance with 
the practice for such praecipe in a regular appeal. 


2. In the Reviewing Court 
By Plaintiff in Error: 
a. Record or Return to Writ. 

The record must be filed within the time limitation of Section 76 of the 
Practice Act and the required filing fee must be paid. If the record is filed 
without the prior filing of a praecipe for writ of error and the issuance of 
such writ, it is not necessary to send the writ to the clerk of the inferior 
court but the record so filed is taken and considered as a due return to the 
writ. (Sup. 61; Ist 25; 3d 22) 


b. Scire Facias. 


Upon the filing of the record, the clerk, upon application of the plain- 
tiff in error, issues a scire facias to hear errors directed to the sheriff or other 
officer of the proper county. (Sup. 62) If the application is made on or 
before twenty days before the first day of the succeeding term, the scire 
facias is returnable on the first day of such succeeding term, but if the ap- 
plication is made less than twenty days before the first day of the succeed- 
ing term, then it is returnable on the first day of the second succeeding term. 
(Sup. 62; 1st 26; 3d 23) 

The scire facias is served by the sheriff or other proper officer upon the 
defendant in error. 














path 
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c. Co-Plaintiffs and Parties Not Found. 


A plaintiff in error must join as co-plaintiffs all co-plaintiffs or co- 
defendants below against whom the judgment was rendered ** and if the 
co-plaintiffs in error do not join in the prosecution of the writ, plaintiff in 
error, upon filing the record, should order and direct that a summons issue 
for said parties. The procedure to be followed is prescribed by rule. (Sup. 
66; Ist 30; 3d 28) 

When a defendant in error cannot be found, notice must be given in 
accordance with the procedure prescribed by rule. (Sup. 67; Ist 31; 3d 29) 


d. Notice and Application for Supersedeas. 

If a supersedeas is desired, the procedure is the same as in an ordinary 
appeal. (Sup. 37; Ist 3; 3d 11) 

In all cases in which the writ of error is made a supersedeas, plaintiff in 
error must, on filing the record with the clerk, at the same time order and 
direct a scire facias to issue and must use reasonable diligence to have the 
scire facias served twenty days before the first day of the term to which it 
is made returnable; otherwise defendant in error has the right to a hearing 
at that term without giving twenty days’ notice. (Sup. 64; Ist 28; 3d 26) 
[See below] 


e. Record, Abstract and Brief, and Proof of Service. 

If the scire facias is served on or before twenty days before the first day 
of the term, plaintiff in error’s abstract and brief must be filed on or before 
twenty days before the first day of the term. If the service is made less than 
twenty days before the first day of the term, then plaintiff in error’s abstract 
and brief are due on or before twenty days before the first day of the next 
succeeding term. (See Sup. 69; Ist 34; 3d 31) 

The number of copies, service, and proof of service are in accordance 
with the practice for abstract and brief in a regular appeal. 


By Defendant in Error: 
a. Return Day. 

The first day of each term is the return day for the return of process 
and no party can be compelled to answer or prepare for hearing unless the 
scire facias has been served twenty days before the return date; nor can a 
defendant in error enter his appearance and compel plaintiff in error to pro- 
ceed unless defendant in error has given plaintiff in error twenty days’ notice 
before the term of his intention to enter his appearance and have the cause 
proceed to a hearing. If the scire facias is served less than twenty days be- 
fore the return day, the defendant in error is required to plead or join in 
error the first day of the second succeeding term to which the cause will 


* People v. Koblitz, 401 Ill. 224, 81 N.E.2d 881 (1948). 
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stand continued. (Sup. 63; 3d 25) ** In the Appellate Court for the First 
District defendant in error may compel plaintiff in error to proceed with 
the cause on ten days’ notice. (1st 27) 

Where a writ of error is made a supersedeas and plaintiff in error, on 
filing of the record with the clerk, has failed at the same time to order and 
direct a scire facias to issue and has failed to use reasonable diligence to have 
the scire facias served twenty days before the first day of the term, defend- 
ant in error, after joining in error, has the right to a hearing at that term 
without giving twenty days’ notice. (Sup. 64; Ist 28; 3d 26) 

If less than twenty days intervene between the allowance of the super- 
sedeas and the sitting of the court, the cause stands continued until the next 
term, unless by consent of the parties the court shall otherwise order. (Sup. 
64; Ist 28; 3d 26) 


b. Additional Abstract, Brief, and Proof of Service. 


Defendant in error must file its additional abstract and brief on or be- 
fore the first day of the term to which plaintiff in error’s abstract and brief 
are filed. The number of copies, service, and proof of service are the same 
as in an ordinary appeal. 

If the defendant in error desires to file a motion in the nature of a plea, 
it must be filed not later than the first day of the term to which the cause is 
docketed. *° Suggestions in opposition must be filed on or before the fifth 
day of the term or within such further extended time as the court may grant 
upon application made within such five days. All motions and suggestions 
in opposition must be supported by an affidavit of the facts upon which they 
are based. (Sup. 70; Ist 33; 3d 32) 

Briefs on the merits are filed within such time as the court may direct 
in the order disposing of the motion. (Sup. 70; Ist 33; 3d 32) 


By Either Party: a. Oral Argument. 


The practice for securing oral argument is the same as in an ordinary 
appeal.’ 


“ Defendant in error must plead to the errors raised by plaintiff in error. This can 
be done by (1) confessing error, (2) joining in error, or (3) filing pleas by way of 
confession and avoidance. For the appropriateness and effect of each of these see 
6 Nicuots’ Intinois Civic Practice, § § 6101-6115 (1942); Dopp & Epmunps ILuINoIs 
APPELLATE Procepure, § § 983-1004 (1929). The filing of defendant in error’s brief 
is recognized as the equivalent of joinder in error. 6 Nicuots’ Ixinors Civit Practice, 
§ 6106 (1942); Dopp & Epmunps ILLinois APPELLATE Procepure, § 988 (1929); QuinpRY’s 
APPELLATE Practice, p. 117, § 15 (1929). Pleas in the reviewing courts have been 
abolished and the same relief may now be had by way of motion. Int. Rev. Srar., 
c. 110, § 210a (1951). The procedure on such motions is governed by Supreme Court 
Rule 70. [See below.] 

* The defense of limitation to the suing out of a writ of error cannot be raised 
by motion but must be raised by plea, and such plea is not a motion in the nature of a 
plea, the time of filing which is governed by Rule 70. People v. Chapman, 392 Ill. 168, 
64 N.E.2d 529 (1946). 


a 
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b. Subsequent Steps. 
All subsequent steps are in accordance with the practice on a regular 


appeal. 
B. To Appellate Court 


Where a writ of error will properly lie to the appellate court from the 
Supreme Court, * steps must be taken within the time limitation of Section 
76 of the Practice Act, *’ except that the minety-day limitation is not appli- 
cable where it is mandatory for the Supreme Court to review such judgment 
(i. e., in those cases in which Section 11 of Article VI of the Illinois Con- 
stitution of 1870 provides for writ of error by the Supreme Court—criminal 
cases and cases in which a freehold or franchise or the validity of a statute 
or the construction of the Constitution is involved). * 


The common law period of limitation is twenty years. *° 


1. In the Appellate Court 
By Plaintiff in Error: 
a. Ordering Appellate Court Record and Paying Clerk’s Fee. 


The appellate court record must be ordered and abstracted, and the 
clerk’s fee paid. In the appropriate case, it may also be necessary to obtain 
the required certificate of jurisdictional amount. °° 


2. In the Supreme Court 
By Plaintiff in Error: 
The procedure is the same as in writ of error to a trial court. 


By Defendant in Error: 
The procedure is the same as in writ of error to a trial court. 


“A writ of error will not lie where leave to appeal from a judgment of the ap- 
pellate court has been denied, the questions involved being such as were proper for 
consideration of the appellate court, and the writ of error seeks to raise no other 
questions different from those contained in the petition for leave to appeal. People 
ex rel. Moody Bible Institute v. City of Chicago, 382 Ill. 70, 46 N.E.2d 918 (1943). 

Where plaintiff in error attempts, by writ of error, to have an order of dismissal 
in the appellate court reviewed, no petition for leave to appeal having been filed, and 
no other ground appearing which would authorize a review by the Supreme Court, the 
Supreme Court has no jurisdiction and will dismiss the writ of error. Klowas v. Zach, 
407 Ill. 628, 95 N.E.2d 859 (1951). 

"Tut. Rev. Srat., c. 110, § 200 (1951); Bradford Supply Co. v. Waite, 392 Ill. 318, 
64 N.E.2d 491 (1946). 

* Altschuler v. Altschuler, 410 Ill. 169, 101 N.E.2d 552 (1951). 

® People v. Murphy, 296 Ill. 532, 129 N.E. 868 (1921). 

* Such a certificate was obtained in Scott v. Freeport Motor Casualty Co., 379 Ill. 
155, 39 N.E.2d 999 (1942). 
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WORKMEN'S COMPENSATION CASES 


Judgments and orders of the circuit or city courts reviewing the pro- 
ceedings of the Industrial Commission may be reviewed only by the Supreme 
Court upon a writ of error which must be applied for within sixty days after 
the rendition of the city or circuit court judgment or order sought to be 
reviewed. * 


1. In the Trial Court 
By Petitioner: 
a. Praecipe for Record and Proof of Service. 
Subject to the sixty-day limitation, a praecipe for record, with proof of 
service, must be filed and served in accordance with the practice on an 
original appeal. 


b. Bill of Exceptions or Certificate of Evidence. 


A bill of exceptions or certificate of evidence, if one is necessary, should 
be prepared and certified by the trial judge in the manner of a report of 
proceedings at the trial in a regular appeal, subject only to the limitation 
that the record, with petition and abstract, is due in the Supreme Court with- 
in sixty days from the order or judgment complained of. 


c. Ordering Trial Court Record. 


Where the local practice requires it, the proper form ordering the 
record on appeal should be filled out in the office of the clerk of the trial 
court. Copies of all pleadings, draft orders, and other papers should be 
supplied to the clerk so that he may prepare the record. When he has pre- 
pared the record and his fees have been paid, the record is ready for filing 
in the Supreme Court. 


By Respondent: 
a. Praecipe for Additional Record and Proof of Service. 
If respondent desires additional portions of the record to be included, a 
praecipe for additional record should be filed in accordance with the prac- 
tice for such praecipe in a regular appeal. 


2. In the Supreme Court 
By Petitioner: 
a. Record, Abstract, and Petition. 
Within sixty days after the entry of the order or judgment complained 
of, petitioner must file in the Supreme Court the record of the trial court, 


"Iux. Rev. Srat., c. 48, § 138.19(f)(2) (1951). The procedure differs from the 
general writ of error practice. 
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together with fifteen printed copies of the abstract and petition and pay the 
required filing fee. (Sup. 60) °? 


b. Proof of Service. 


Simultaneously, proof of service of three copies of the abstract and 
petition on all parties of record in the trial court or their attorneys must be 
filed. (Sup. 60) 


c. Docketing. 


The petition is docketed for hearing to the term succeeding the filing 
of the petition if twenty days intervene between the time it is filed and the 
first day of the next term of court; otherwise to the succeeding term. (Sup. 
60) 

If the petition is granted, the cause is docketed for hearing on the merits 
at the next succeeding term of the Supreme Court and proceeds as in the 
case of an ordinary writ of error, petitioner being designated as “plaintiff 
in error.” No additional docket fee is required. (Sup. 60) 


d. Reply. 
No reply to the answer is filed. (Sup. 60) 


By Respondent: 
a. Answer and Additional Abstract. 

A respondent desiring to answer must file, on or before fifteen days 
after the filing of the petition, fifteen printed copies of an answer. Further 
time to file the answer and additional abstract may be allowed by the Su- 
preme Court or a justice thereof in vacation upon application made and 
leave granted within such fifteen day period. (Sup. 60) 


The required appearance fee must be paid. 


After the granting of the petition, the following documents are filed in 
the office of the clerk and the following steps taken within the time limits 
indicated: 


By Plaintiff in Error: 
a. Scire Facias. 
A scire facias to hear errors must be issued and served upon all re- 
spondents who failed to appear and answer the petition. (Sup. 60) 
b. Briefs. 


Plaintiff in error may submit the cause on the petition theretofore filed 
or may file a further brief as in cases of leave to appeal from appellate 


"See also Itz. Rev. Srat., c. 48, § 138.19(f) (2) (1951). 
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courts. (Sup. 60) If plaintiff in error desires to file a further brief, it must 
be filed on or before twenty days before the first day of the term succeeding 
the granting of the petition. (Sup. 60, 32,41) Fifteen printed copies must 
be filed with proof of service of three copies on all parties to the record in 
the trial court, irrespective of whether such parties filed an answer to the 
petition. (Sup. 60) 

A reply brief may be filed on or before 9:00 A. M. on the second 
Monday of the term to which the case is docketed for hearing unless the 
time for filing respondent’s brief has been extended, in which case plaintiff 
in error has until 9:00 A. M. on the seventh day following the date on which 
the brief of respondent was served upon him in which to file his reply brief. 
The reply brief must be accompanied with proof of service of three copies 
upon all parties to the record in the trial court. (Sup. 32[1], 41, 60) 


By Respondent: 
a. Brief. 

Respondent may stand on the answer theretofore filed or may file an 
additional brief as in cases of leave to appeal from the appellate court. 
(Sup. 60) Fifteen copies of the additional brief must be filed on or before 
the first day of the term succeeding the term at which the petition is granted, 
together with proof of service of three copies thereof on all parties to the 
record in the trial court. (Sup. 60, 32, 40, 41) 

Respondents served with the petition who failed to file an answer may 
file an answer to the petition (if the petition is permitted to stand as the 
brief of plaintiff in error) or to the further brief of the plaintiff in error if 
one is filed, on or before the first day of the term succeeding the term at 
which the petition is granted. (Sup. 60) Fifteen printed copies of such 
answer, together with proof of service of three copies thereof on all parties 
to the record in the trial court must be filed. (Sup. 60, 32, 40, 41) 


By Either Party: 
a. Oral Argument. 


The practice for securing oral argument is the same as that in connec- 
tion with petition for leave to appeal from the appellate court to the 
Supreme Court. 

b. Subsequent Steps. 

The practice on an ordinary appeal should be followed in connection 

with all subsequent steps. 





EFFECTIVE BRIEF WRITING 


BY PAUL WARE * 


BRIEF WRITING-—in its simplest terms—is creating and selling ideas pro- 
fessionally in print to judges of appellate courts. A good brief is one that 
has persuaded the judges that the justice in the case is on the side of one’s 
client. 


How to do this is a never ending search and that is fortunate, indeed. 
Otherwise, it would soon be monotonous, if one could unerringly produce 
the key to unlock the composite mind of from two to nine appellate judges. 


The finest work on this subject is a recent book by Frederick Bernays 
Wiener, who is an outstanding advocate in the Supreme Court of the United 
States.* In addition to presenting a practical approach to the problem for 
the beginner as well as for the experienced advocate, he has selected, to 
explain his points, numerous illustrations taken from cases that were success- 
fully handled. For these practical demonstrations, reference is made to 
Mr. Wiener’s book and others. ? 


The problem of presenting a case successfully to appellate judges is one 
of persuasion. Several centuries ago Blaise Pascal, the French philosopher, 
said: 

“The art of persuasion consists as much in that of pleasing as in that of 
convincing . . . whatever it may be of which we wish to persuade men, 
it is necessary to have regard to the person whom we wish to persuade, 
of whom we must know the mind and the heart, what principles he ac- 
knowledges, what things he loves; and then observe in the thing in 
question what affinity it has with the acknowledged principles, or with 
the objects so delightful by the pleasure which they give him.” * 


The manner of pleasing is so subtle and difficult that to treat the sub- 
ject completely is impossible. It is not, however, impossible to observe 


*PAUL WARE. B.S. 1926, J.D. 1929, Northwestern University; guest 
lecturer on appellate court brief writing since 1948 at Northwestern 
University; attorney for Wilson & Co., Inc., since 1930, secretary since 
1949. 


? Wiener, ErrectivE APPELLATE Apvocacy (1950). 

?PitonNI, SUGGESTIONS ON Brier WritING AND ARGUMENTATION (1951); Re, Brier 
WrRitInGc AND OrAL ARGUMENTATION (1951); TRosk, Brier Writinc AND Appgats (A.B.A. 
Section of Legal Education, Practising Law Institute 1946); Blair, Appellate Briefs and 
Advocacy, 18 Forp. L. Rev. 30 (1949). 

* The Art of Persuasion, 48 Harvarp Crassics 408-9 (1910); Judge Medina (C.A.2) 
recently said “that the art of persuasion still flourishes” and “in my judgment that is one 
of the things a good lawyer is supposed to do,” 38 A.B.A.J. 107, 108 (Feb. 1952). 
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the more obvious suggestions made by the judges, which, if followed, would 
definitely please them. 


KNOW THE JUDGES AS MEN 


We are told repeatedly to place ourselves in the position of the judges 
who are going to hear the oral argument and read the briefs. We must, 
therefore, know the judges as men, their attitude toward a case and the 
peculiar circumstances under which they labor in hearing and deciding 
cases and in writing opinions. 

In the average case, and I venture to guess that this covers the greater 
number of cases, certain general knowledge obtainable from biographical 
sketches is sufficient * although the more important factors are the method 
used by the judges in deciding cases and the local and personal situations 
under which the judges labor. For the unusual case that presents a choice 
between conflicting social desires, or where the question is one in the 
“twilight zone” between judicial and legislative power, everything one can 
learn about the judges becomes helpful. 


In such instances, the late Justice Cardozo reminds us that the judge 
“must balance all his ingredients, his philosophy, his logic, his analogies, 
his history, his customs, his sense of right, and all the rest, and adding 
a little here and taking out a little there, must determine, as wisely as he 
can, which weight shall tip the scales.” * 


Unfortunately, the sources for such knowledge are pitifully inadequate. 
A few of the judges have shown interest in particular subjects ® and con- 
tributed to the law reviews.’ The public utterances of several others have 
been published.* Occasionally expressions of personal opinions are given 


* Itunois Bue Book 86, 87, 90-115, 488 (1949-50); New Justices of Illinois Supreme 
Court, 40 Int. B.J. 97-99 (1951). 

*Carpozo, THe NATurE oF THE JupiciAL Process 162 (Yale University Press, 1921). 

*Itx. Civ. Prac. Act. Ann. (Schaefer, assoc. ed. 1933); Schaefer, Report of Section 
on Civil Practice, 30 Ix. B. J. 205 (1942); Schaefer and Jenner, Legislation and Admin- 
istration, 1 U. or Cut. L. Rev. 49, 752 (1933-34); Schaefer and Jenner, The Illinois Civil 
Practice Act, 19 A.B.A.J. 538 (1933); Schaefer, Current Procedural Objectives, 27 
A.B.A.]J. 364 (1941); Schaefer, Book Review, 43 Int. L. Rev. 127 (1948); Schaefer, Book 
Review, 96 U. or Pa. L. Rev. 742 (1948); Schwartz, Chicago Traction Problem, JourNAL 
Cut. Councit Proc. 2144-2149, and Appendix, 2149-2153 (1921-22) on nature of and stat- 
utory authority for issuance of public utility certificates; excerpts in Weser, AN OUTLINE 
History oF Cuicaco TRAcTION, 163, 445 (1936). 

*Scheineman, Alimony and its Enforcement [1949] Law Forum 654, and, Circuit 
Court Records, 40 Inu. B. J. 200 (Jan. 1952); Daily, Pre-Trial in Peoria County Circuit 
Court, 29 Inu. B.J. 62 (1940); Lewe, When the Tide Turns, 25 Cut. B. Rec. 367 (1944); 
Schaefer, Progress on the Foreclosure Front, 19 Cm. B. Rec. 56 (1937); Kiley, Book Re- 
view, 24 Notre Dame Law. 611 (1949). 

* Clarke, Appellate Litigation Decreases, (Comments by Friend) 25 Cu. B. Rec. 152 
(1944); Crampton, Improving our Appellate System, 38 Itt. B.J. 118 (1949); Feinberg, 
Receiverships, 14 Cu. B. Rec. 151 (1931); Friend, John J. Sullivan, 32 Cu. B. Rec. 484 
(1951); Fulton, The Illinois Supreme Court, 33 Itt. B.J. 70 (1944); Lewe, Windy Briefs 
and Wordy Opinions, 30 Cu. B. Rec. 135 (1949); Lewe, The Ladies Object, 24 Cut. 
B. Rec. 101 (1942); Remarks of Hon. Walter V. Schaefer, 33 Cr. B. Rec. 69 (1951); 
Schwartz, A New Judge Looks at the Criminal Court, 21 Cut. B. Rec. 106 (1939). 
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in the legal dailies and reports of addresses by the judges are published in the 
daily papers. * These should be read. 


There are some obvious general facts known about appellate judges 
which, if recognized, should help eliminate judicial sales resistance. Al- 
though lawyers usually refer to the court as an abstract institution, the 
appellate advocate is always mindful of the fact that he is addressing indi- 
vidual human beings, who have all the feelings, emotions, sensibilities of right 
and wrong, and even the frailities that he has.*° “It cannot be too often 
repeated,” Justice Frankfurter recently said, “that judges are not automata.” " 
The justices have a fascinating service to perform ** but not every case that 
comes before them, no matter how well presented, can rise above mediocrity 
as an interest arouser. All cases, however, are worked on with the desire 
to discern the truth and justice of the case and to arrive at a proper legal 
opinion. ** The justices do not sit to turn out conclusions that reflect 
merely the comparative skill and ability of counsel.’* The glamour or ex- 
citement of the trial court or active practice has long ago become a 
memory. *® It is quiet up there, “but it is the quiet of a storm centre.” * 
Each member of the court is fully conscious that his decisions must neces- 
sarily bring disappointment to some and happiness to others and that is “a 
sacred and grave responsibility.” 37 


The volume of work in the Illinois Supreme and Appellate courts is 
exceedingly heavy, yet the judges are keeping up with their work. The 
latest report shows that, during the five terms from September, 1948 through 
May, 1949, the Supreme Court wrote 239 opinions, acted upon 329 motions, 
passed upon 259 petitions, and considered 1,243 other matters. Justice 
Thompson stated that “the Appellate courts were also confronted with a 
voluminous amount of work.” #8 At the November term, 1951 of the Su- 


o 


* Daily, Chi. Tribune, Nov. 10, 1951, pt. 2, p. 5, col. 1; Fulton, Chi. Tribune, Nov. 
25, 1951, pt. 1, p. 28, col. 5; Schaefer, Chi. Tribune, Sept. 27, 1951, pt. 4, p. 5, col. 6, 
Editorial, Chi. Daily News, Sept. 28, 1951, p. 16, col. 2. 

* CarDOzO, Op. cit supra note 5, at 29-30; Carter, Preparation and Presentation of 
Cases in Courts of Review, 12 Int. L. Rev. 147, 152 (1917); Major, Address, 19 Cui. 
B. Rec. 5 (1937); Thompson, Judicial and Legislative Functions, 38 Int. B.J. 104 (1949); 
Wilkins, The Argument of an Appeal, 34 Mass. L.Q. 13 (1949). 

* Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 489, 71 Sup. Ct. 456, 465 (1951). 

“Fulton, supra note 8, at 71; Knox, A Judge Looks at His Job, 36 A.B.A.J. 833 
(1950). 

Fulton, supra note 8, at 71; Lewe, Windy Briefs and Wordy Opinions, 30 Cu. 
B. Rec. 135, 136 (1949), “The purposes of an opinion are to determine the rights of the 
parties and to provide a precedent to be used as an authoritative guide in the future.” 

™% Anderson, Briefs and Arguments that Help the Court, 17 Tenn. L. Rev. 691, 700 
(1942). 

* Crampton, supra note 8, at 118; Fulton, supra note 8, at 71. 

%® Holmes, Law and the Court in Cottectep Lecat Papers 292 (1920). 

“Fulton, supra note 8, at 71. 

* Thompson, Judicial and Legislative Functions, 38 Itt. B.J. 104 (1949); Crampton, 
supra note 8, at 119, See also, Law Review Staff with the assistance of W. H. Speck, 
A Study of the Illinois Supreme Court, 15 U. or Cut. L. Rev. 107-176 (1947). 
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preme Court, eighty cases were ready for hearing and the seven justices 
had seventy opinions to prepare by January 1, 1952.” 


Each of the justices received his legal education at a creditable law 
school. Several received scholastic honors and several others were outstand- 
ing national and international athletes. Each justice has had many more 
years of experience deciding legal disputes than the years spent in the 
appellate courts. The abundant experience in public and private practice 
between the justices is balanced nicely. The roots of each are embedded 
richly in Illinois. The words most frequently used by their biographers are 
“energy,” “industry” and “public service.” 


The records reveal that the justices are keenly interested in the bar 
and appreciate the problems of its members. *° To this I can testify, and 
I also desire to express my gratitude to them for their interest and help in 
the preparation of this article. ”* 


THE WORK METHODS OF THE SUPREME COURT 
OF ILLINOIS 


The method used by the Supreme Court of Illinois in assigning, hear- 
ing, and deciding cases has been published from time to time and the fol- 
lowing is a summary of previous articles. *? As a result of conferences with 
Justice Walter V. Schaefer and Len Young Smith, Senior Private Secretary 
to the Justice, it is believed to be the current practice. 


Cases are assigned to the justices for opinions in rotation in the order 
in which they are taken under advisement on the call of the docket. Prior 
to oral argument, the briefs and abstracts have not been read, generally 
speaking, by the justices. Immediately after oral argument, there is usually 
a brief discussion of the cases and a “first impression” vote is taken. The 
vote is not final nor is it binding on the justice writing the opinion. Where 
the case is submitted on briefs, there is usually no formal discussion of the 
case by the justices before the draft opinion is written. After the close of 
the court session, two copies of the briefs and abstract are forwarded to the 


* Daily, Chi. Tribune, Nov. 10, 1951, p. 2, p. 5, col. 1. 

* Crampton, supra note 8, at 118, See the acknowledgment of the justices of the 
First Appellate District to Walter F. Dodd and Albert E. Jenner, Jr., on the frontispiece 
of the printed pamphlet of Rules. 

** Acknowledgment is given also to Len Young Smith, Marshal Wiedel, Louis R. 
Simpson, and Owen Rall, author of the following article, Effective Oral Argument, for 
their generous and thoughtful assistance in the preparation of this article. 

=Carter, Methods of Work in Courts of Review, 12 Itt. L. Rev. 231 (1917); 
Lardner, Thoughts on the Supreme Court of Illinois, 42 Itt. L. Rev. 53 (1947); Law Re- 
view Staff with the assistance of W. H. Speck, A Study of the Illinois Supreme Court, 
15 U. or Cut. L. Rev. 107, 164-168 (1947); Smith, How the Supreme Court of Illinois 
Works and What it Does, 17 Cu. B. Rec. 179 (1936); Thompson, Practice in the Su- 
preme Court of Illinois, 10 Cut. B. Rec. 97 (1927); Witwer, The Illinois Constitution 
and the Courts, 15 U. or Cut. L. Rev. 53 (1947). 


Sprinc] EFFECTIVE BRIEF WRITING 89 


home office of the justice to whom the case was assigned along with one 
copy of the briefs and abstract in the other cases. 


During the period between terms, the justices read the briefs, consider 
the cases, and write opinions. This work is done in the solitude of their 
home offices or in their homes. When an opinion is completed, the author’s 
proof is sent to the official reporter, who prints the opinion on large margin 
paper, and mails a galley proof to each of the justices. By the end of vaca- 
tion each justice has copies of the opinions of the other justices for review 
in conjunction with the briefs and abstracts and for preparation for con- 
ference. In the first week of the succeeding term, conferences are held on 
the opinions submitted, and the opinions, if they are approved, are filed. 
These conferences usually extend into the second week. The attitude of 
the justices in the conference has been described by the then Chief Justice 
Fulton when he said: *° 


“Do not understand by my remarks that there are not differences of 
opinion often arising in the conference room upon the questions before 
us, because they are many and when the cases are under consideration 
the questions are discussed with earnestness and animation. There has, 
however, never been any trace of bitterness, no pride of opinion dis- 
played, and no purpose shown other than to discern the truth and 
justice of the cause and to arrive at a proper legal opinion.” 


In a few instances when a majority will not agree with the opinion, 
it is re-written and considered at the following term. 


Petitions for rehearing are filed in about thirty-five per cent of the 
cases. The opinions in those cases are not published until the petitions are 
decided. The cases are placed on the rehearing docket and considered during 
the first week of the next term. Each petition is read aloud in its entirety in 
the conference room and discussion follows. Minor changes are often made 
on the basis of the petitions for rehearing; occasionally an additional per 
curiam opinion is filed; and in a surprisingly large proportion of cases the 
petition for rehearing is granted and the case is put on the docket a second 
time. There are numerous reasons for the liberality of the court in granting 
petitions for rehearing. It is believed that the important one for the ap- 
pellate practitioner to keep in mind is “the willingness of individual members 
of the court to review a particular case as many times as may be essential 
to attain a correct conclusion as well as an unassailable decision.” 24 

In 1946, it was found that the court was in agreement in all but 5.5% 
of the cases. Most of the few dissents and concurrences were without 
opinion. *° 


* Fulton, supra note 8, at 71. This same earnestness of the members of the court is 
traditional, Thompson, supra note 22, at 97. 

* Smith, supra note 22, at 188. 

* Law Review Staff, supra note 22, at 168. 
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During vacation, in addition to the opinion work, each member of the 
court is burdened further with the duty of considering and granting, where 
appropriate, formal motions and petitions to the court. For example, in 
Chicago, the justice of the seventh district devotes a large amount of time 
to motions and applications for swpersedeas and bail. Moreover, he must 
consider innumerable other motions, since about sixty per cent of the cases 
in the Supreme Court originate in Cook County and another seven per cent 
come from the balance of the seventh district. *¢ 


Each justice has a private and an assistant private secretary, except in 
the seventh district, where the justice has a senior and a junior private 
secretary. This should indicate to the advocate that he is not only address- 
ing seven justices in his brief but also fourteen exceptionally competent and 
seasoned secretaries. 


After the recent conference of chief justices of the highest courts of 
the forty-eight states, the then Chief Justice Charles H. Thompson reported 
to the Bar of Illinois that he wanted “to emphasize that our method of con- 
sidering cases and their assignment is one of the best, if not the best, of the 
many discussed, in the way of providing an opportunity for correct 
determination.” 27 

It seems obvious that there is not time enough in the day for the justices 
to complete the work with that quality of “reflection and deliberation” that 
they so desire. The advocate who assists in lightening this burden cannot 
fail to please and will satisfy Justice Crampton’s plea of “We need your 
help.” ?8 


THE APPELLATE COURTS—ORGANIZATION, PROBLEMS, 
IMPORTANCE, AND METHOD OF WORK 


There are four appellate court districts in the state and each court is 
composed of three circuit court judges, except in the first district where 
there are nine justices divided into three divisions, each manned by three 
circuit or superior court judges. They are appointed by the Supreme 
Court for a three year term. 


In the first district the justices office together with separate offices and 
conference rooms surrounding a very workable library. All of their time 
is devoted to appellate work. In the remaining districts the judges are ap- 
pointed from outside the district and are therefore widely scattered. Also 
they must divide their time between the work of the appellate court and 
that required of a traveling trial judge in their own respective circuits. 


The importance of the decisions of the appellate courts to the average 
citizen in his every day life is revealed in a recent survey which shows that 


**Smith, supra note 22, at 188-189. 
* Thompson, Judicial and Legislative Functions, 38 Itt. B.J. 104 (1949). 
** Crampton, supra note 8, at 119, 121. 














SPRING] EFFECTIVE BRIEF WRITING 91 


the activities giving rise to most of the appellate court cases are business, 
torts, landlord and tenant, and domestic relations. ?° In addition to those 
classes of cases, they hear, also, cases involving chancery, procedure, public 
law, private property law, and criminal law. 


Work Methods of the First District 


The three divisions of the Appellate Court for the First District sit at 
Chicago continuously following Labor Day until the close of the session 
in the latter part of the following June. This period is broken up into five 
terms which commence on the first Tuesday in October, December, Feb- 
ruary, April, and June. The court hears the appeals from Cook County. 
The following description of the method of work of the three divisions was 
received in conferences with Justices Hugo M. Friend, Ulysses S. Schwartz, 
and John C. Lewe. 

When a case is filed, the clerk of the court dockets the case and gives 
it a number in order of filing. Twenty days before the first day of each 
term the clerk meets with the justices of the first division, reads the title of 
the cases and assigns them in rotation to each division. Regardless of rota- 
tion, cases which previously have been heard by a division are reassigned 
to that division on any subsequent appeal. An effort is also made to assign 
interrelated (“companion”) cases to the same division. 

Each justice keeps an agenda book of the cases assigned to his division. 
Each division has a call of the cases for each term in open court. The clerk 
reads the title and number of the case and announces its status as to whether 
briefs have been filed or are to be filed. If counsel on either side rises and 
requests oral argument, the case goes on the oral argument calendar; other- 
wise the case is taken on the abstracts and briefs whether already filed or to 
be filed. Well over ninety per cent of the requests are for oral argument. 
The justices note in their agenda the status of the case and thereafter each 
action in the case is recorded in that book. 

Motions supported by suggestions of counsel and answered by counter 
suggestions from the opposing side are filed in practically every case. A 
glance at the agenda book indicates that the number of motions in a case 
usually will run from two to five. Much time is consumed in considering 
the motions and preparing for conference and announcing rulings. 

After cases are assigned to the divisions the clerk assigns them in alpha- 
betical rotation to the individual justices within the division for opinion and 
so marks the agenda books. The first assignment at the beginning of a term 
will continue with the next justice in rotation following the last assign- 
ment at the previous term. Where a case is before the division for a second 
time, the clerk will discuss the assignment with the justice who wrote the 
previous opinion and it will probably be reassigned to the same justice. To 
this extent a departure is made from the rotation method of assigning cases. 


* Law Review Staff, supra note 18, at 172, 173. 
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When all the briefs have been filed the case is marked “ready” on the 
agenda. The ready cases are then set in rotation for oral argument, notice 
of which is published, or for consideration when submitted on briefs. 

The justices read the briefs before oral arguments. Frequently, confer- 
ences of the justices are held before oral argument to determine the 
questions that will be asked of counsel. This practice is particularly con- 
spicuous in the first division. The shorthand notes of Justices Joseph Burke 
and Grover C. Niemeyer capture everything of importance stated in the 
oral arguments. The justices of each division believe that it is important to 
read the briefs before hearing the argument, since it aids them substantially 
in understanding and receiving the most benefit from the oral presentation, 
in defining the principal issues, and in asking counsel clarifying questions. 

Conferences of the justices are held immediately after oral argument on 
the cases argued and on those submitted on briefs that are included for 
consideration. The length of the conferences and the exact methods used 
at this initial conference vary slightly between the divisions. The third 
division, for example, takes up each point in a case for discussion and a tenta- 
tive decision may be reached on many of the points. The important point 
for the advocate to know is that from the first time the case is considered 
jointly until the ultimate decision is reached and opinion written and ap- 
proved, the justices are in continual discussion or conference. 

The briefs and abstracts are read in the solitude of the justices’ offices 
and sometimes at home. The record is in the office of the justice to whom 
the case is assigned and it is referred to frequently. Occasionally the justices 
request conferences with counsel with respect to motions, records, or briefs. 

The justices of each division are in adjacent offices and they work on 
a case in much the same manner that three lawyers in the same office with 
equal responsibility prepare a case for presentation on appeal. The cases, 
many times, are complex and present difficult questions of law or fact. 
Their earnestness to arrive at a correct decision is well illustrated in Donnelly 
v. Pennsylvania R. Co.,*° which involved a $65,000 judgment in a personal 
injury suit under the Federal Safety Appliance Act. The question was 
whether the trial court erred in denying defendant’s motion for a directed 
verdict. After numerous discussions, conferences, and independent research, 
two justices affirmed in separate opinions and the third wrote a dissenting 
opinion. 

The justices are convinced that their method of deciding cases does not 
permit one-judge opinions. It appears to this reporter that their opinions 
are symphonies and not solos. 

The justices of each division determine whether or not the opinion 
should be published in full or in memorandum form. The criteria used 
is the value of the opinion as a precedent and its importance to the bar 


* 342 Ill. App. 556 (1st Dist. 1951). 
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generally. The determination to publish in memorandum form is of con- 
stant concern to the justices since they realize that their unpublished opinions 
are being requested constantly at the clerk’s office and at the library of the 
Chicago Bar Association. * 

Petitions for rehearing are not granted in large numbers for the reason 
that each case has received such thorough consideration in coming to a 
decision and in the preparation of the opinion that very little is overlooked. 
Frequently changes or corrections are made in opinions as a result of the 
petitions and then they are denied. Where the petition impresses the justices 
that a mistake has been made it will be granted. 


Work Methods of the Second District 


The Appellate Court for the Second District sits at Ottawa on the 
first Tuesday in February, May, and October and hears the appeals from 
the thirty-two northern counties of the state. The justices reside in 
Quincy, Shelbyville, and Charleston. 

Justice George W. Bristow of the Supreme Court of Illinois, and 
formerly a justice in the Second and Fourth Appellate Districts, reviewed 
the following methods reported for the Third and Fourth Districts and 
advises that the method of work employed by the justices of the Second Dis- 
trict is essentially the same. When the opinion is prepared by one of the 
justices, it is sent by mail to the other two justices, who either send mem- 
oranda of their impressions to the author of the opinion or give their 
suggestions by telephone. It is a matter of concern to the justices that 
sometimes four to six weeks elapse after an opinion is adopted before 
printed copies of the opinion are available to counsel. 


Work Methods of the Third District 


The Appellate Court for the Third District sits at Springfield on the 
first Tuesday in February, May, and October and hears the appeals from the 
thirty-five central counties of the state. The justices reside in Freeport, 
Aurora, and Vienna. Presiding Justice Harry E. Wheat gave the following 
description of the court’s method of work. ** 

The presiding justice assigns the cases for opinion in numerical order 
at the close of the term following completion of oral argument; that is, 
the justice who has Agenda No. 1 will also have Agenda No. 4, etc. The 
justices do not read or study the briefs before oral argument and they hear 
about seven or eight cases each day. Each evening after oral arguments a 
brief conference is held and the justices generally express merely first 
impressions. No definite decisions are reached and no expression is binding 
on the justice writing the opinion. 


* Lewe, Windy Briefs and Wordy Opinions, 30 Cu. B. Rec. 135 (1949). 
™ Letter of September 13, 1951. 
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Where cases have been submitted on briefs, no conference is ordinarily 
held before the opinion is written. There have been several exceptions to 
this in unusual cases. 

Within ten days after the close of the session of court, which is usually 
concluded by the last oral argument, the clerk of the court distributes the 
briefs and abstracts in each case to be decided. 

The briefs and abstracts are read and the opinions drafted by the justices 
in their offices, homes, on the circuit, or wherever they may have free time 
to work on opinions. Each justice, upon drafting an opinion, sends it 
promptly by mail to the other two justices. Conferences are held as to 
opinions on cases submitted at the previous term at the opening of a new 
term, that is, as to cases assigned at the May term, the conference is held 
during the first several days of the October term at Springfield. 


The original draft of the opinion may be changed substantially as a re- 
sult of telephone calls or correspondence, but such cases are in the minority. 
There are few dissents or special concurring opinions for the reason that 
their differences of opinion become quite strenuous and continue until all 
reach an agreement. “I believe” continued presiding Justice Wheat that 
for this reason “the system does not tend to one-judge opinions. In our 
district I believe no Justice will concur in an opinion unless he is in full 
accord with the same.” 

The justice who drafts the opinion generally decides whether it should 
be published in full or abstract only. There are some exceptions to this 
where the other two members of the court feel that the opinion should be 
published in full. 

Justice Wheat concluded: 

“The percentage of rehearings granted is very, very small. One of the 
reasons for this is that seldom is any new matter argued but the petition 
contains merely a rehash of what the Court has seriously theretofore 
studied. By way of comment I notice that although the rules provide 
for no reply to a petition for rehearing, it might be advisable to amend 
the rules making this permissible. I have had only one case wherein this 
was done and it was quite helpful.” 


Work Methods of the Fourth District 


The Appellate Court for the Fourth District sits at Mount Vernon on 
the fourth Tuesday in February, May, and October and hears the appeals 
from the thirty-four southern counties of the state. The justices reside in 
Sterling, Delavan, and Monmouth. Presiding Justice August J. Scheineman 
gave the following description of that court’s method of work. * 

Cases are assigned to the justices by the clerk in rotation, beginning 
each term with the justice who was next in turn from the last session. 


* Letter of September 15, 1951. 
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There is no general practice of reading briefs or abstracts before oral 
argument. Conferences are held after oral argument and durizg the same 
week. The length of the conference on any particular case varies accord- 
ing to the questions presented. Usually, the argument presents several points 
which are discussed and some preliminary research is undertaken. Fre- 
quently, some question in the case is settled in conference and the point or 
points requiring further research and study are developed with the sugges- 
tions of all the justices as to their notions of the possibilities. Sometimes 
the final result is that the whole case will be solved, but this does not prevent 
the justice to whom it is assigned from making a further study and asking 
for further consideration. The justices find these discussions following oral 
arguments are very helpful in preparing the opinion writer for his line of 
research. 

Where cases are submitted on briefs, the procedure is the same. If 
time permits, these are also reviewed at the first session of the court during 
the term, but sometimes the volume of business prevents them from being 
reached until a later conference. As a rule, there is a conference of this 
preliminary type before the opinion is written, but occasionally cases not 
reached at the first conference are considered by the justice to whom as- 
signed, and a tentative opinion submitted at the next conference. 

Briefs and abstracts are available to the justices as soon as the term 
opens. The clerk ships the briefs and abstracts in all cases to the homes 
of the justices and the official record is sent to the justice to whom the case 
is assigned. The justices work on the cases in their homes or wherever 
else they may be and can find an opportunity for study. “In my own case” 
said Justice Scheineman, “I frequently stay at a different city from my 
residence when I am holding court there, and this gives me an opportunity 
to work undisturbed and to confer with my clerk.” When a justice desires 
some point to be more thoroughly briefed, he has a clerk who can do this 
and present a digest of various decisions with quotations which are relevant. 
This is a big time saver for the justice in looking up the law. 


As soon as an opinion is prepared, copies are sent by mail to the other 
justices for their suggestions and comments and this leads to considerable 
correspondence between the justices. Some cases are finally settled in this 
manner and the opinion is ready for filing. At least one final conference is 
held at which cases are discussed on which there has been some doubt in the 
minds of one or more of the justices, or some difference of opinion on any 
matter, of importance. These conferences are held whenever the three 
justices can agree upon a time and are held at some convenient point. Since 
the three justices all reside in northwestern Illinois, they seldom return to 
the court house in Mt. Vernon because of the distance and travel time 
involved. 
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Justice Scheineman continued: 

“The first draft of the opinion is frequently changed. Often this affects 
a substantial point and even the final disposition. In addition the method 
of expressing the opinion is carefully criticized by all the judges who 
make their suggestions before the final draft is approved. We have very 
few dissents and for several years have had no special concurring 
opinions, as we have been able to resolve our differences through 
discussions.” 


As to the question of publishing the opinion, if the writer has a decided 
choice, this is accepted, but usually he inquires first for the views of the 
other justices, and the choice is a composite one. Under the system used, 
Justice Scheineman pointed out, “any member of our court would vig- 
orously repudiate any possibility that we issue one-judge opinions.” 

Petitions for rehearing are seldom granted for the reason that the 
thorough examination of each case makes it most unlikely that the court 
has overlooked any matter of importance. 


Work Methods of Other State and Federal Courts 


Mr. Wiener, in chapter two of his book, ** states the methods followed 
by all the highest federal courts, thirty-six state courts and two territorial 
courts before and after oral argument. 

Although the foregoing material merely outlines the more obvious 
problems of appellate judges, it is believed sufficient for an understanding 
of the audience to whom briefs are addressed in the average case. 


PREPARING TO WRITE THE BRIEF 
The Absolute “Don'ts” in a Brief 


The experienced advocates appreciate that the justices have neither the 
time nor the attitude for reading belittling comments on the learning or 
ability of the judge who tried the case or for disparaging remarks about 
counsel for the opposing side. “The pejorative phrases and personal excoria- 
tion,” recently mentioned by Justice Schwartz, are best left unsaid. * 
Former Justice Floyd E. Thompson cautioned the bar some years ago * that 
“the court wants light, not heat . . . and flights of oratory of the street 
corner variety are neither entertaining nor enlightening.” It should also be 
recalled, that scandalous matters will not be countenanced.*’ Briefs have 
been stricken and counsel rebuked for such practice. ** 


* Weiner, op. cit. supra note 1, at 11-45. 

* Jackson v. Jackson, 343 Ill. App. 31, 60 (1st Dist. 1951). 

* Thompson, Practice in the Supreme Court of Illinois, 10 Cu. B. Rec. 97, 99 
(1927). 

" Carter, supra note 10, at 152. 

* Biggs and Spader, 411 Ill. 42, 103 N.E. 104 (1952); People v. Parker, 328 Ill. 
App. 46, 59, 60 (1st Dist. 1946), aff'd, 396 Ill. 583, 584, 585 (1947); Reiter v. Il]. National 
Casualty Co., 291 Ill. App. 30, 37 (1st Dist. 1937) and cases cited. 
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Tools, Attitude, and Style 


Before actually writing the brief there are certain essential preparatory 
matters to be considered. 

There are certain tools which will be of assistance to all brief writers. 
The indispensable one is a copy of the rules of the particular court where 
the brief is to be filed. The rules of each court were formulated by gradual 
development extending over a long period of time. Justice Crampton 
pointed out that they are adopted sparingly and only when there is a mutual 
feeling of assurance they will be workable and practicable.” *° 


It would hardly be becoming or effective for one to construct a brief 
in accordance with his own rules. If difficulty is encountered in under- 
standing the meaning or application of the rules, the best assistance is found 
in examining briefs filed by successful veterans in the practice. *° They do 
not depart from the rules. 

In addition to the rules of court, the Canon of Ethics and particularly 
Canon 15, which states the lawyer’s obligation of entire-devotion to the in- 
terest of the client, and Canon 22, dealing with candor and fairness, must, as 
always, be kept in mind. The rules of court and the canons are the ad- 
vocate’s so-called “rules of the game.” 

After examining the statutory rules governing appeals and the rules of 
court, it is helpful to make a work schedule for the times when various 
steps will be performed and the brief filed. If possible, in this busy life 
today, it is well to allow periods for incubation, consideration, and revision. 


Other tools, which no good writer would be without, are a creditable 
English dictionary, a thesaurus, and an English grammar. When close at 
hand and used, they are of inestimable aid to the brief writer. 


The assumption is made that the library facilities are well known. In 
Chicago they are excellent. Several features of the Chicago Bar Association 
Library, which are helpful to the brief writer and may not be generally 
appreciated, are the collection of briefs and abstracts from the Illinois 
Supreme Court and all four districts of the appellate courts for a considerable 
period of time; the unreported opinions of the appellate courts; the proof 
sheets of the Illinois Supreme Court opinions which are available the day 
after their announcement; ‘* the records in United States Supreme Court 
cases from 1877 to 1921 and the briefs and records from 1921 to date; *? and 
the current collection of briefs from United States Courts of Appeals for 


* Crampton, supra note 8, at 119. 

“Iilustrations of good briefs are those in People ex rel. Barrett v. Anderson, 398 
Ill. 480 (1947) which involved congressional redistricting of the State in an original 
mandamus proceeding; People ex rel. McCollum v. Board of Education of School Dis- 
trict No. 71, 396 Ill. 14 (1947) which involved a federal constitutional issue; Cremer v. 
Peoria Housing Authority, 399 Ill. 572 (1948), which involved the constitutional validity 
of the so-called State Grant Acts. 

“Bragdon, Annual Report of the Librarian, 32 Cu. B. Rec. 459 (1950-1951). 

“ Megan, Records and Briefs on Appeal, 11 Cm. B. Rec. 289, 290 (1928). 
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the Third, Sixth, Seventh, Ninth, and District of Columbia, Circuits, the 
Court of Custom and Patent Appeals, and the Emergency Court of 
Appeals. ** 

The creator of a brief must have the attitude of an advocate. He is 
trying to persuade appellate judges to decide in favor of his client. He is 
not writing an article for a law review or a piece of literature for posterity. 
The comments made several years ago by the then Mr. Frankfurter are 
quickly recalled: * 

“... Once and for all, Mr. Justice Holmes has put our case, with colors 
flying and without arrogance: ‘Of course the law is not the place for the 
artist or the poet. The law is the calling of thinkers.’ Literature is not 
the goal of lawyers, though they occasionally attain it. ... “Those of 
us whose lives have been spent on the bench and at the bar have learned 
caution and reticence, perhaps even to excess. We know the value of 
the veiled phrase, the blurred edge, the uncertain line.’ Here we have 
the source of the antimony between law and literature. ‘Caution and 
reticence’ are not the wellsprings of literature, but they are indispensable 
to wisdom in law, certainly to wisdom in adjudication.” 


Recently Justice Schwartz ** found it difficult “to extricate from 
forensic debris what seemed” to the court “material points, legally and 
factually.” He did not mean to suggest that briefs be “barren of all literary 
zeal and pungency.” What he meant was “that the condiment be used 
with discretion and not in doses that make the whole dish unpalatable.” A 
former New York justice recently pointed out that to attempt to use the 
style of a contract, mortgage, conveyance, or pleading in writing a brief 
results in a “monstrosity.” *° 

For the writer who has not developed a definite style, there is no sub- 
stitute for simplicity. The greatest clarity and force can be achieved 
by the use of carefully chosen words grouped in brief idiomatic English 
sentences. 

Three weapons are used in an effective appeal, the record, the oral 
argument, and the brief. Each has a tactical purpose in the presentation 
of a case to an appellate court and all three must be correlated closely for 
compelling impact. Only the record and the brief will be discussed here; 
the oral argument will be treated in the following article. 


Know the Record Thoroughly 


The record is the basis of the appeal. It is a weapon that is used with 
tremendous effect both by the brief writer and the one who presents the 


“ Bragdon, supra note 41, at 459. 

“ FRANKFURTER, LAw AND Poxtics 104 (1939). 

“ Jackson v. Jackson, 343 Ill. App. 31, 60, 61 (1st Dist. 1951). 

“Blair, supra note 2, at 32, and a bibliography on style is set out in an appendix 
at 48; Lavery, The Language of the Law, 7 A.B.A.J. 277, 279 (1921), continued in 8 
AB.A.J. 269 (1922), suggests reading Barrett Wendell’s famous treatise on ENGLIsH 
Composition for style. 
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oral argument. The beginner who knows the record thoroughly can many 
times win over the veteran who has relied only on memory of the trial pro- 
ceedings and a casual reading of the record. 


The most effective record is one that is in excellent working order. 
The clerk of the lower court prepares the record in accordance with 
praecipes and he is usually exceedingly experienced and helpful. The re- 
sponsibility for preparing the record, however, always remains on the 
attorneys representing the parties to the appeal. If you follow closely the 
compiling of the record you will eliminate later embarrassment and con- 
serve time and expense. *’ Extra care is required usually when the evidence 
at the trial consisted of numerous documents or physical exhibits. 


The required documentary exhibits must be included in the record and 
the physical exhibits must be either attached to the record or provision 
made by agreement with counsel or by order of court for presenting and 
transferring them in a practical way to the appellate court. It is advisable 
to designate only the necessary parts of the record that will fully present 
the errors or exceptions to be urged. To do more may result in a penalty 
for costs, ** but, more important, it overburdens and irritates the justices. 
This may be an ultra conservative statement when the exceedingly human 
reaction of Justice Rutledge is noticed: * 

“It is part of the lawyer’s job, if he wants real and favorable considera- 
tion for his client’s case, to have not only consideration, but some 
mercy, for the court. When he designates and prints such a mass of 
irrelevant material he is simply loading or unloading on the court’s 
shoulders a task he is too lazy, too busy, or too lacking in perspective to 
do. Yes, judges do read the record—and the briefs. But occasionally 
they do it muttering through their teeth things they could not say aloud 
in Sunday school.” 


The next step is to learn and absorb the record. This applies to counsel 
for the appealing party as well as the one responding. It applies to the trial 
lawyer who is appealing the case as well as to the one called in only for 
the appeal. There is no short cut for the time it takes a particular person 
to absorb the record. It is a process of reading and re-reading with note 
taking until the mind receives the “feel” of the case in the same way that 
the body and mind of the athlete through constant practice feel ready for 
the event. 

The Illinois courts require an abstract of the record and a condensa- 
tion of the evidence in narrative form. The preparation of the abstract 


“ Wilkins, 34 Mass. L.Q. 13, 15 (1949) complained that “Those moments are most 
wearisome which are devoted to arguments and discussions arising out of belated dis- 
coveries of avoidable short comings of the record.” 

“Rule 36 (3) of the Illinois Supreme Court appearing in 393 Ill. 43 (1946); Rule 
1 (3) of the Ist Appellate District a say in 293 Ill. App. xvi (1937-38), of the 2d Ap- 
— District appearing in 274 Ill. App. xvi (1934), and of the 3d and 4th Appellate 

istricts appearing in 294 Ill. App. xvii (1938). 
“Rutledge, The Appellate Brief, 28 A.B.A.J. 251, 252 (1942). 
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greatly aids the learning process. During the initial readings of the record it 
is helpful to insert identifying tabs at the various needed subdivisions such as 
the pleadings, the principal rulings, all the testimony of each witness, the ex- 
hibits to be used and the places where they were introduced, the close of 
plaintiff's and defendant's cases, the instructions and rulings thereon, the 
verdict, and the judgment or decree. 


For one who has not already adopted a method of reading and abstract- 
ing a record, it is emphasized that the longhand technique will produce 
greater accuracy, refinement and clarity and will automatically assist in fixing 
the facts in the mind and where they are located. If the aim of the one pre- 
paring the abstract is to present the case accurately, leaving out the unneces- 
sary, so that the court need refer only to the one abstract the reaction of the 
justices will be one of relief. This process is one of skillful condensation. 
After the printed abstract is received plainly marked tabs can be glued to 
the edge of the pages where the material matters appear. They assist in 
writing the brief and on oral argument. 


One device that has been of assistance in handling a large record is to 
head sheets of paper with separate factual topics and list the pertinent record 
references and notes on the appropriate sheets. Emphasis with colored 
pencil marks is also helpful. 


The admissions and concessions appearing in the pleadings, motions, 
memoranda of law, documentary exhibits, and colloquys of counsel, or that 
are revealed in physical exhibits should not be overlooked. 


Similarly, counsel is too often content to refer merely to the fact 
established by the testimony, without utilizing legitimate inferences. There 
are times when appellate tribunals must exercise some judgment about the 
true facts. “Perhaps for them,” said Justice Rutledge, “it is most important 
in the matter of inferences and interpretation.” *° The Presiding Judge of 
the Court of Appeals of a near-by state also pointed out that “in many cases 
inferences are determinative. When legitimate, they are evidence in them- 
selves, no less so than direct testimony. They are legitimate when they 
logically attend a given fact or facts.” ** It is when one is close to the 
record that the true inferences appear and that is the time they should be 
captured in one’s notes. 


Counsel must confine himself to the facts appearing in the record and 
the legitimate inferences from those facts. There is at least one exception 
to this rule in Illinois and most other jurisdictions. Courts will take 
judicial notice of facts of general knowledge. ** The classic example is the 


© Ibid. 

* Anderson, supra note 14, at 698. 

® SmitH-Hurp Ann. St. Ch. 51, § § 48 (a), 48 (b) and annotations; Cooper, Judicial 
Notice in the Law of Illinois, 12 It. L. Rev. 260-275, 317-341 (1917); Morgan, 
Judicial Notice, 57 Harv. L. Rev. 269 (1944). 
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so-called “Brandeis brief” (more technically known as the “Brandeis- 
Frankfurter-Goldmark brief” **) which has been used effectively by counsel 
for the public to show the reasonableness of social and economic legislation. 
In defending the constitutionality of an Oregon statute that imposed a ten 
dollar fine on employers who worked women more than ten hours a day, 
Mr. Brandeis filed a brief of one hundred thirteen pages, only two of which 
dealt with the legal aspects of the case and the balance of which was devoted 
to showing that long hours of labor are dangerous to women primarily be- 
cause of their special physical structure. He showed the course of 
legislation in the various states and seven foreign countries; and extracts 
were presented from over ninety reports of committees, bureaus of statistics, 
commissioners of hygiene, and inspectors of factories in this country and 
Europe. The Supreme Court of the United States, in its opinion, accepted 
and summarized the material in a footnote, mentioned counsel by name, 
and held the statute valid. °* 


At the conclusion of the study of the record, counsel should be pre- 
pared to make a tentative draft of the errors which will be urged in the 
brief. It is advisable to list them on paper with the reasons as they appear 
at the time. The ones that are open to be urged on appeal or error and that 
are substantial or prejudicial will become refined during the search of the 
law. 

While the facts are the clearest, it is an excellent time to prepare a 
tentative draft of the statement of facts which will support the preliminary 
draft of the errors. It crystallizes the facts in the mind when examining the 
law. 


Capture the “Fringe” Thoughts 


Often during the study of the record and the legal research, ideas 
“pop-up” about the case around the edge of one’s main thought or line of 
study or that are even foreign to the current problem in hand. Mr. Hazlitt 
in his “Thinking as a Science” has described them appropriately as “fringe” 
thoughts. °° These fringe thoughts turn out frequently to be the gems that 
fill the gaps in one’s thinking through a case or start a line of research that 
becomes so fruitful that it is advisable to record them on paper immediately. 
They are easily forgotten and many times can never be recalled. 


WRITING THE BRIEF 


Upon completion of marshaling the facts and searching the law, one 
is ready to write the brief. Today it is the most important weapon on ap- 


* Frankfurter, Forwarp To Law ann Potitics, xviii-xix (1939). 

“ Muller v. Oregon, 208 U.S. 412, 419-421 (1908). 

” An excellent discussion of “fringe” thoughts appears in Wattas, THE Art oF 
Tuovucut, 139-142 (Jonathan Cape, London 1926). 
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peal. Everything pertinent to the case is in the brief and it is “the thing 
that stays with the court when the oral argument is forgotten.” °° 


The writer should put himself immediately in the position of the judges, 
and by asking himself, what he would like to know about the case to 
quickly and thoroughly understand it, he should proceed to transfer his 
“feel” of the case to the judges. The importance of this transferal is ap- 
preciated when Graham Wallas’ observations of judicial thinking in his 
“The Art of Thought” are considered: ** 


“When I once asked the best administrator whom I knew how he 
formed his decisions, he laughed, and, with the air of letting out for the 
first time a guilty secret, said: ‘Oh, I always decide by feeling. So and 
so always decides by calculation, and that is no good.’ When, again, 
I asked an American judge, who is widely admired both for his skill 
and for his impartiality, how he and his fellows formed their con- 
clusions, he also laughed, and said that he should be stoned in the street 
if it were known that, after listening with full consciousness to all the 
evidence, and following as carefully as he could all the arguments, he 
waited until he ‘felt’ one way or the other.” 


Ideally, this “feel” will be transferred if the brief is “clear, concise, 
honest, balanced, buttressed, convincing and interesting.” ** The ultimate 
aim should be that from the moment the judge picks up your brief it will 
act as his helpful guide throughout his consideration of the case to the end 
that your side must prevail. If possible, it is desirable that he be given 
enough about the case and the applicable law that his interest be sustained 
through an entire reading at one sitting. This impression must be so clear 
and convincing that the impact will be sustained through a strong story by 
the opposing side and any research which his story may arouse. If the judge 
desires to check a record reference or a citation it must be exact and honest, 
if your brief is to continue to be his guide. 


The Introduction 


The task commences with the opening sentence or introductory para- 
graph of the brief. The judges have never heard of the case if it was 
submitted on briefs, and, if previously argued, they must have at most only 
sketchy notes or first impressions, and the pressure of other cases and elapsed 
time have erased any clear conception of the matter. 


Thus it is helpful to introduce the entire subject matter to be considered 
by telling the judges in a clear, crisp, and short sentence or several sentences 
in a short paragraph the “nature” or the “form” of the action brought in 
the lower court, by whom brought and against whom, giving the names 


*Tummus, How Lawyers Should Argue Cases on Appeal, 26 J. AM. Jup. Soc’y 
151, 152 (1943). 

 WaLLas, op. cit. supra note 55, at 119-120; Hutchenson, The Judgment Intuitive: 
The Function of the ‘Hunch’ in Judicial Decision, 14 Cornett L.Q. 274 (1929). 

“ Rutledge, supra note 49, at 255. 
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and designating them plaintiff or defendant, the determination which the 
lower court made by its judgment or decree, and whether upon a jury’s 
verdict, finding of the court, or report of a master.*° Record references 
should follow the action, judgment, decree, verdict, findings or report. 


The next sentence paragraph should state that there was an opinion 
below, if such were the case, the record reference, and the citation if re- 
ported. This is usually presented under the heading “Opinion Below.” 


The next paragraph refers to the pleadings only if a pleading question 
is presented or if a statement of the issues is necessary to understand the 
errors urged. When necessary condense and summarize so as to show the 
issues. If no presentation of the pleadings is necessary, so state. °° 

The judges, up to this point, have received a very brief warming-up in- 
troduction to the case in its over-all form. The statement of facts is the next 
step for the brief writer. 


The Statement of Facts 


The statement of facts is the most vital and convincing part of the brief. 
A respected observer of long experience in the highest court of a state and 
later in the United States Supreme Court concluded that “controversy re- 
lates most often not to the law, but to the facts. In countless litigations, 
the law is so clear that judges have no discretion.” ** Former Justice Carter 
reminded the brief writer ** of eminent Judge Tuley’s often repeated maxim, 
“Out of the facts springs the law.” This knowledge coupled with the fact 
that the judge is trained to recognize, as he reads a recital of the facts, 
pertinent principles of law that appear to be controlling, form the reasons 
for the statements that “A case well-stated is more than half argued” ** and 
“Nine out of ten (cases) are practically decided when the case is stated.” * 


“Rule 39 of the Illinois Supreme Court appearing in 393 Ill. 46 (1946); Rule 7 for 
the Ist Appellate District oy in 334 Ill. App. xxiv (1948); Rule 9 for the 2d Ap- 
pellate District appearing in 274 Ill. App. xxv (1933-34); Rule 9 for the 3d and 4th 
Appellate Districts appearing in 294 Ill. App. xxvi (1938); Carter, Preparation and Pre- 
sentation of Cases in Courts of Review, 12 Itt. L. Rev. 147, 148-149 (1917); Thompson, 
Practice in the Supreme Court of Illinois, 10 Cu. B. Rec. 97, 100 (1927); Evans, Briefs 
in the Circuit Courts of Appeals, 11 Cm. B. Rec. 321 (1928); Page, Suggestions for Brief 
Making, 12 Cm. B. Rec. 387, 388 (1929), as the result of a survey of State and Federal 
courts, a more than fifty percent response showed that “one of the most serious faults 
is the failure of counsel to tell the court at the beginning . . . of his brief, what the case 
is about.” 

Thompson, Practice in the Supreme Court of Illinois, 10 Cm. B. Rec. 97, 100 
(1927), “There is no occasion for setting out the pleadings at length where no question 
of pleading is presented for review.” 

* Cardozo, op. cit. supra note 5, at 128-129; Jackson, Advocacy Before the Supreme 
Court: Suggestions for Effective Case Presentations, 37 A.B.A.J. 801, 803 (1951) said: 
“It may sound paradoxical, but most contentions of law are won or lost on the facts. 
The facts often incline a judge to one side or the other.” 

@ Carter, supra note 10, at 149. 

“Thompson, Practice in the Supreme Court of Illinois, 10 Cm. B. Rec. 97, 100 
(1927); Carswell, The Briefing and Argument of an Appeal, 16 Brooxtyn L. Rev. 147 
(1950); Page, supra note 59, at 388-389. 

“ Dillon, 14 Am. L. Rec. 53, 55 (1885). 
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The judges have given us a working guide to the presentation of the 
facts, namely, that they be so arranged as to bring forth in the judge’s mind 
the legal conclusions desired by the writer. Where a controlling authority 
exists which is well written, it is sometimes helpful to follow that judge’s 
outline of similar facts. This can usually be done with opinions by such 
eminent former Chief Justices as Hughes and Stone. 


Whether one commences now to write the statement of facts for the 
first time or is revising a tentative draft, the work is one of condensing, 
summarizing, arranging, and re-arranging the facts in the most interesting 
and compelling story permitted by the record. “A dull brief,” said Justice 
Rutledge, ** “may be good law. An interesting one will make the judge 
aware of this.” Sometimes cases permit an opening interest-arrester. Some 
years ago a brief began with the statement, “The only question in this case 
is whether the president and general counsel of a corporation can take 
$420,000.00 of the funds of that corporation without compensation and put 
the same in their pockets.”** If the record justified such a statement, it 
would certainly command strict attention. Interest, brevity, and clarity 
will not be attained by a series of statements of what various witnesses said 
or a mere recital of what took place on a series of dates. The statements 
of the witness may cover a page or two in the record to establish an im- 
portant ultimate fact which may consist of one word, or a phrase, sentence, 
or date. It is those material ultimate facts grouped together into an interest- 
ing and summarized story and arranged for climactic progression that will 
produce the most compelling effect. 

A persuasive presentation is made by enunciating clearly the facts show- 
ing the equities in the client’s case and the facts demonstrating that his 
conduct was consistent with human nature and within the currently ac- 
cepted standards of right conduct. Conversely, the facts illustrating the 
inequities of the other party will be brought out or subtly woven into the 
story. It is well to restrict oneself to clear violations of the maxims of equity 
and not to magnify that which is little, or belittle that which is great. 


The effort must be made continually to translate the case with clarity 
in the shortest possible space into the minds and hearts of the judges. This 
is So easy to state, and so difficult to do. It must be repeated, however, 
because the judges point out that it is one of the greatest weaknesses. 
Perfect English, grammar, selection of words, style, and even brevity could 
almost be sacrified for absolute clarity. The client’s case depends upon the 
most clear and correct translation of the facts. 


“ Rutledge, supra note 49, at 255. 

“Lowrey, The Art of Writing Briefs and Making Legal Arguments, 2 Iu. L. Rev. 
382, 397 (1908). 

"Carter, supra note 10, at 149; Evans, supra note 59, at 322; Page, supra note 59, 
388-389; Thompson, Practice in the Supreme Court of Illinois, 10 Crm. B. Rec. 97 (1927). 
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The ideal is quoted by Wallas in “The Art of Thought” * where he 
referred to Tchehov’s letter to Gorky, “You are an artist . . . you feel 
superbly. You are plastic; that is when you describe a thing you see and 
touch it with your hands. That is real writing.” Chief Justice Qua of the 
Supreme Judicial Court of Massachusetts similarly referred ® to a clear cut 
statement of fact so that the judge can segregate the issue from the mass by 
which it is always surrounded and encrusted and take up that issue “and 
hold it up and look it over, as it were, and see its facets and its shape and its 
form.” If one can make the judge see it that way, then he has made a suc- 
cessful presentation. 


One way to do this is to use “minutely appropriate words in well chosen 
places.” *° John Ruskin in his “Sesame of King’s Treasuries” said that “A 
few words well chosen and distinguished, will do the work that a thousand 
cannot, when every one is acting, equivocally, in the function of another. 
Yes; and words, if they are not watched, will do deadly work sometimes.” 


Another way is to utilize pictures, diagrams, or maps“ in the record 
that help to tell the story. They can frequently eliminate hundreds of 
words and produce a strong effect quickly. When two statutes must be 
compared, a familiar aid is to set up the statutes in parallel columns. 
Similarly, where it is necessary to show amendments to statutes the un- 
affected portion can be shown in regular type, the deleted portion placed 
in brackets, and the new portion printed in italics. 


It is exceedingly important that correct record references be made 
for each statement of fact and that the fact statement be weighed carefully 
to be sure it is an honest statement. This must be emphasized and re- 
emphasized since it is one of the worst failings. No clearer condemnation of 
misstatements is needed than that of former Justice Floyd E. Thompson 
when he said: ** 


“Frequent misstatements cause the court to lose confidence in the 
brief and in its author. Whether made inadvertently or wilfully, mis- 
statements are inexcusable. If the former, especially if they occur 
often, it is the result of carelessness, and if the latter, counsel violates his 
oath, brings disrespect on the profession that honors him, and subjects 
himself to suspension or removal.” 


The current observations of Justice Wheat should be heeded by the 


® WALLAS, Op. cit. supra note 55, at 111. 

Qua, Suggestions About Briefs and Arguments, 32 Mass. L.Q. 16, 25 (1947). 

 BepeELL, How to Write ADVERTISING THAT SELLS 514 (1940). 

"In Knutson v. Chicago & N. W. Ry. Co., 333 Ill. App. 323 (2d Dist. 1948), 
vision lines were drawn on a map in evidence in line with the engineer’s testimony and 
the map was inserted in the brief to assist the court; in People ex rel. Barrett v. Ander- 
son, 398 Ill. 480 (1947), five maps in petitioner’s brief helped to explain defects in 
describing congressional districts. 

™ Thompson, Practice in the Supreme Court of Illinois, 10 Cm. B. Rec. 97, 99 (1927). 
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bar: ** “The Justices of the Third District Appellate Court have frequently 
noted that almost never does the appellant comply with the rule that he 
shall make a brief and fair statement of facts. These are seldom brief and 
almost never fair.” Such briefs lose the confidence of the justices and 
destroy the most convincing portion of the brief. 

The best advice to all is to permit the facts to speak for themselves. "* 
Generally, the only color necessary is that they be stated favorably and 
positively, rather than from a negative viewpoint. Situations do arise, how- 
ever, where more color is necessary to show in what light a particular fact is 
to be considered or how it is affected by other facts or situations. This 
color must be applied with skill and caution since it is “more than em- 
phasis, more than truth, more than the bare fact itself in proof,” but said 
Justice Rutledge, ** it “gives meaning concealed or dimmed without it.” 
It is very dangerous, however, for the “legal painter . . . if he attempts to 
apply color which is not on the palette of the case.” 

There usually appears in any record facts which counsel wish were 
not there. It is folly to dodge them if they are essential. Frequently, they 
can be explained or placed in their proper setting so that they become im- 
material or the legal effect is of no consequence. If the legal effect is debat- 
able, take the “sting” ** out of them in the fact statement and save the dispute 
on their effect for the battleground in the argument and then hit those facts 
with a barrage from every angle. 

For those who have not acquired an effective method of writing the 
brief, the advice of Judge Coxe *’ is the best: 

“Never dictate a brief. The pen is a great analyzer and a superb 
logician, unconsciously and almost mechanically it punctures sham and 
specious argument, discovers sound reasoning and forces it into the 
light.” 


To one who has acquired the habit of dictating the facts and cannot change, 
the suggestions of another New York justice are: ** 


“Revise your dictation brutally. If a dictated statement of facts cannot 
be revised so as to eliminate 40 per cent of the verbiage the briefer is 
one of two extremes. He is either too poor a craftsman to write a brief 
because he does not know how to condense dictated matter and elimi- 
nate prolixity; or he is so sententious and concentrated in utterance as 
to be too valuable to devote his time to brief writing. Such a genius 
should not follow the law. ... A second revision should take place 
with a further reduction of volume of another 20 per cent.” 


™ Letter, September 13, 1951. 

™ Carter, supra note 10, at 149. 

* Rutledge, supra note 49, at 252. 

WIENER, OP. cit. supra note 1, at 55. 

™ Coxe, Is Brief-Making a Lost Art, 17 Yate L.J. 413 (1908). 

*® Carswell, supra note 63, at 151; Stevens v. O’Neil, 169 N.Y. 375, 62 N.E. 424 


(1902). 
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The observation of former Justice Floyd E. Thompson” on the use of 
the typewriter was that, “‘a liberal use of the blue pencil . . . will save the 
court much unnecessary labor.” 

When the statement is completed, the critical review of it by one’s 
associates becomes invaluable. If they are unable to clearly grasp the facts, 
or if they are unimpressed, their comments will be a guide in reworking the 
statement. Since it is the most important part of the brief, one must not 
become discouraged because “such a statement cannot be made without 
numerous revisions.” °° 


Counsel for the responding party should immediately commence the 
preparation of an affirmative statement of the facts from his viewpoint as 
soon as the record is completed. This is held for comparison with the state- 
ment of the appealing party when his brief is received. If no corrections, 
additions, or changes are made, the judges will accept the statement of the 
appellant as true. If the statement is not sufficient, supplement it with other 
facts or admissions and correct improper inferences or coloring. If the 
original presentation is constructed in such a way that it cannot be accepted 
or supplemented, it is advisable to present a fair and complete statement of 
the facts and by comparison become the guide of the judges. 


The Statement of the Errors—the Theories of the Case 


The Supreme Court of Illinois and all appellate courts except the first 
district require a brief statement of errors or cross errors relied upon for 
reversal *? and the court for the first district requires a short paragraph 
outlining the plaintiff’s theory of the case and another giving the theory of 
the defense. *? 

Although the rules require different treatment, they both call for a terse 
and specific statement of wherein the lower court erred. The judges desire 
to see at a glance the very “nub” of the theory as applied to the facts in the 
case. Either form of presentation must show the judges exactly what is 
before them for decision. This is exceedingly important since it forms the 
guide to the presentation of the facts and the argument and quickly makes 
an impression on the judges as to how well counsel understands his case. If 
it is not well done the remainder of the brief becomes almost a total loss. 


If you have prepared previously a tentative draft of the possible errors 
to be urged or if you are preparing one for the first time, the complete 
knowledge of the case should enable you to revise, refine, and select only 
those substantial errors which are so prejudicial that a reversal or remanding 


* Thompson, Practice in the Supreme Court of Illinois, 10 Cm. B. Rec. 97, 100 
(1927). 

® Carter, supra note 10, at 156; Evans, supra note 59, at 322. 

"Rule 39 of the Illinois Supreme Court appearing in 393 Ill. 46 (1946); Biggs v. 
Spader, 411 Ill. 42, 44 (1952). 

“ Rule 7 of the Ist Appellate District appearing in 334 Ill. App. xxiv (1948). 
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of the case is demanded. When a judge is confronted with twelve to twenty 
or thirty issues, he begins to look for the two or three, perhaps the one, of 
controlling force.** Too many points give the impression of under- 
analysis by counsel and the judge will no longer rely on him as his guide 
but will go to the other side or become his own guide. * 

Because of the limitation confining one to the errors assigned in the 
brief the tendency is, out of an abundance of precaution, to assign too many 
errors. A compromise, however, is clearly called for and can be made when 
one concentrates on only those which are substantial and so clearly 
prejudicial as to demand a reversal. 

In stating the errors there is a skill which can be acquired with practice. 
The important thing, which only a few seem to realize, is that merely 
abstract or academic propositions of error that could be used in any case are 
not helpful. The statement of the error must entwine the subject matter of 
the particular case so that the nature of the error or the ruling complained 
of and its prejudicial feature can be readily recognized on its face without 
recourse to any other part of the brief.** For example, it is similiar to 
making a blanket assertion that a statute violates a constitutional right. This 
is not a sharp enough definition of issues to procure direct review. There 
must be a statement of the particular manner in which the statute is alleged 
to be unconstitutional. * 

Similarly the theories of the respective sides of a case must be con- 
nected to the subject matter of the particular case and the reason shown 
why counsel contend that the case should be reversed on the one hand and 
affirmed on the other. 

Justice Rutledge *’ pointed a caution that one should not concentrate 
so fully on the facts and issues on his own side that he misses the big one 
or cannot see the merit of the other side. If both sides do it, the result is a 
hiatus and the hole may be where the big issue is hiding. When this situa- 
tion develops, neither side is acting as the guide of the judges. 


The Argument 


The term, argument, means the reasoned theory of one’s case. It is the 
place where the advocate convinces the judges logically, trenchantly, and 
succinctly that his theory is correct and he supports it with citation of 
authorities, constitutional and legislative provisions, and shows by reasoned 
principles why his position produces justice. Dean Harno of the University 


*Lewe, Windy Briefs and Wordy Opinions, 30 Cui. B. Rec. 135 (1949); Rutledge, 
supra note 49, at 253. 

“ Jackson, supra note 61, at 803. 

“See Anderson, supra note 14, at 691-694; von Moschzisker, A Time-Saving 
Method of Stating in Appellate Briefs, the Controlling Questions for Decision, 34 YaLe 
L.J. 287 (1925). 

* People v. Brickey, 396 Ill. 140 (1947). 

" Selelen, supra note 49, at 253. 
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of Illinois College of Law made it clear ** that “we in the legal profession 
are concerned with justice” which in brief “is no less than the Good Life.” 


No rule can be stated as to the order in which the points in the argu- 
ment should be presented. If jurisdiction is the strong point in the case it 
is frequently argued first. It is suggested that the big question, and there is 
usually one in every case, be argued first. If there is a choice between 
several substantial propositions, it would be well to select for the starting 
point the one that will create “a favorable first impression in the judge’s 
mind.” ®° 


The argument is more pleasing, convincing, and interesting if it is well 
organized within each point as well as from point to point. A short brief 
does not need subdivisions within a point. In longer briefs it is sometimes 
helpful to use sub-heads where more than one heading can be used. These 
should be inserted with caution so that the force of the main point is not 
diluted in the minds of the judges. The warning of former Chief Justice 
Carter *° was that “some lawyers divide and subdivide and subhead briefs 
and arguments until the subdivision becomes a burden to the court.” 


It has always seemed that a legal proposition would be clearer to the 
judges if it were introduced with a broad introductory statement of the 
ultimate contention to be discussed rather than commence the argument 
with a series of propositions leading up to a conclusion some pages later. 
A combination of deductive and inductive persuasion should arrest the 
judges’ attention and make the brief more readable. Likewise, it is helpful 
to select the necessary salient facts in their ultimate and summary form for 
use either at the beginning of the point, or better, throughout the argument 
and with record references so that it can be read connectedly without re- 
ferring back to the statement of facts. 


Perhaps the most repeated criticism of arguments by the judges is the 
citation of too many authorities and the use of text books and other compila- 
tions of the law and their collection of authorities which do not support the 
text. °' Very few situations are presented that call for the citation of more 
than one, two, or three authorities. Only one is necessary if it is clearly 
controlling and by the highest court of this state. Justice Jackson recently 
gave the judges reaction when he said that, “I always look with suspicion 
upon a proposition with a page full of citations in its support. And if the 


* Harno, The Balance Sheet of the Profession, 38 Iu. B.J. 18, 20 (1949). 

” Wilkins, supra note 47, at 16; Knepper, The Purpose of Oral Argument, 15 Ins. 
Counset J. 12, 13 (1948). 

Carter, supra note 10, at 150; Smith, Judge O’Connor on Appellate Practice, 
16 Cut. B. Rec. 136 (1934); Thompson, Practice in the Supreme Court of Hlinois, 10 Cut. 
B. Rec. 97 (1927). 

” Rosenbaum Bros. & Co. v. Drumm Commission Co., 176 Ill. App. 205 (ist Dist. 
1913); Carter, supra note 10, at 152-153; Evans, supra note 59, at 322-323; Page, supra 
note 58, at 389; Thompson, Practice in the Supreme Court of Illinois, 10 Cut. B. Rec. 
97 (1927); Letter from Justice Wheat, September 13, 1951. 
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first decision cited does not support it, I conclude the lawyer has a blunder- 
buss mind and rely on him no further.” 

It does not seem prudent for one with the library facilities that are 
available in Chicago and Springfield to use digests, average text books, and 
various compilations of the law other than as source material. If such 
facilities are not available and in exceedingly rare or unusual situations 
where available, such authorities may be used but the citations to the text 
must be carefully read. When not read they can act as a boomerang. 


The bar has been told that it will render a great service to the court 
if the cases are read with care and only those cited that are most nearly in 
point, both on the law and the facts. °° It is helpful to the court to explain 
very briefly the factual or legal situation involved in the authority that 
makes it similar to the case in hand, and, where necessary, to quote only the 
sentence or short paragraph that is pertinent, giving the exact page of the 
book from which the quotation is taken. Since the tendency is to quote 
entirely too much, it is more effective to restrict quotations severely to the 
pertinent sentence or phrase. 

Where decisions on the subject are lacking in Illinois, then one must 
turn to those of the highest courts of other jurisdictions. It is most effective 
to select decisions of courts that have gained the respect of the Illinois 
courts or decisions based upon fundamental principles that the Illinois courts 
recognize. The citation of cases from foreign jurisdictions should show the 
title, the volume, and page of the official reporter and the volume and page 
of the reporter system or other selected case system. 

Where authority is completely lacking and there is doubt, “the simple 
tool of logic does not suffice.” ** It will be necessary to play the role of the 
philosopher with such equipment as one has * and your appeal will be to the 
inner man of each judge, to his underlying philosophy of life, with the hope 
that a majority of the judges will exercise their sovereign prerogative of 
choice in favor of your client’s cause. 

The decisional law should be unimpeachable. This means that each 
case should be followed through the citator and through the advance 
sheets under the key number at least for this state and in the jurisdiction 
where the case was decided. 


® Jackson, supra note 61, at 804, Thompson, Freedom and the Law, 34 Itz. B.J. 135, 
138 (1945), “We feel that the Supreme Court of Illinois is a constitutional court, and 
that it is a court adhering to the doctrine of stare decisis and that the lawyers of the 
State of Illinois may be reassured in their advice to their clients in this respect.” 

* Thompson, Practice in the Supreme Court of Illinois, 10 Cu. B. Rec. 97 (1927); 
Letter from Justice Wheat, September 13, 1951. 

“Carter, supra note 10, at 153; Thompson, Practice in the Supreme Court of 
Illinois, 10 Cut. B. Rec. 97 (1927). 

* Hoimes, Law in Science and Science in Law in Cottectep LecaL Papers 239 
(1920). 

* Carpozo, THE GrowTH oF THE Law, 98-99 (Yale University Press, 1939). 
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When treatises, such as Wigmore on Evidence, are cited, give the 
volume, page, and year of the edition. If statutes are cited, it is helpful to 
the judges to give the citation of the law as enacted and where it can be 
found easily in a handy current publication. Law review articles, notes, 
and comments are invaluable source material. Where the argument of a 
points calls for an exposition of the trend of the law, the citation of articles 
by well-qualified authors may be helpful. However, in the usual case the 
original authorities without the editorial comment should prove more con- 
vincing, and certainly less distracting. 

The argument is the place to make the most convincing use of admis- 
sions and concessions which can be frequently deadlier than other citations. 
It is also the place to make clear and forceful the inferences by showing 
the facts with record references from which the inferences are drawn. 
When the record in the case permits, emphasize the equities and the human 
aspects of the case by appealing with gentlemanly caution to the minds and 
hearts of the judges as men. 

The Appellate Court for the First District does not permit the use of 
footnotes in any portion of the briefs. °” It is an excellent rule to follow in 
other courts. If footnotes are deemed absolutely necessary, use them spar- 
ingly, since they deflect the eyes and attention of the judges from the center 
of the target. 

To save the judges the distraction of interrupting their reading of 
your brief to find the citation of a case, repeat the citation by giving the 
name of the case, the volume and page each time you mention it. Some 
rules prohibit, and all judges abhor the use of “supra” and “infra.” °° They 
have made it equally clear that “and/or” should never be used. 

Emphasis is a matter of good taste and judgment on the part of the brief 
writer. A strong brief can be written without the use of italics, bold face, 
and capitals. Capitals should never be used. Italics and bold face should 
be used sparingly. In the United States Supreme Court, practitioners say 
never use bold face. It is believed that bold face and italics can be used in 
briefs in the Illinois courts to emphasize a word or a phrase within a quota- 
tion, but certainly the use of italics by the brief writer requires an 
explanation in parenthesis, such as, “emphasis supplied” or “italics supplied” 
at the end of the quotation. 

Use short paragraphs. Emphasis of the argument is gained by making 
clear cut and strong sentences stand out in separate paragraphs, rather than 
hiding them in long paragraphs. Further emphasis is supplied by arguing 
straight to the point desired without reference to side or immaterial 
issues and without repetition. 


* Rule 7 of the 1st Appellate District appearing in 334 Ill. App. xxiv (1948). 

“Rule 7 of the ist Appellate District appearing in 334 Ill. App. xxiv (1948); Carter, 
supra note 10, at 154, Thompson, Practice in the Supreme Court of Illinois, 10 Cm. R. 
Rec. 97 (1927). 
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Build to a striking and compelling climax that clinches the point. 
When this is done, it is time to stop. 

After the argument has been written it is probably time to prepare 
a complete heading for each point and subdivision, although some writers 
may prefer to do this in advance. The heading and subheading furnish the 
opportunity to inform the judges at a glance of the contention made. A 
heading is effective if framed in an argumentative and provocative: style 
using the facts in the particular case and avoiding topical statements or 
general propositions that would apply in any case. Mere catch lines are not 
effective headings. Since the headings appear in the “Points and Authori- 
ties,” they will, if properly stated, furnish an excellent outline of your 
theory of the case in that portion of the brief. 

Since the brief writer has been so close to his own brief it is difficult 
for him to obtain a proper perspective of the case. Again submit the draft 
of the brief to associates and accept their fresh viewpoints and criticisms 
with the minimum of author’s pride. If they cannot understand the points 
as written, no court can be expected to absorb them. 

When one represents the appellee, his aim is to convince the appellate 
judges that the action of the trial court was reasonable, just, and in accord- 
ance with equity and law. This calls for a direct, affirmative, and positive 
attitude in order to drive home the correctness of the judgment below. 
Dispose of as much of appellant’s argument as you can, parenthetically if 
possible, as you progress toward that goal. In referring to appellant’s 
brief, however, do so by citing the exact page or pages of his brief which 
are being answered. It is not usually necessary to dispose separately of 
each case cited by the appellant. They can be classified frequently into 
groups and disposed of with a brief explanation. °° Where an authority is 
troublesome and the factual presentation in the court’s opinion seems in- 
adequate, the missing link or the point of distinction can frequently be 
found by going directly to the records or briefs. 

At the close of the brief there should be a clear cut statement of the 
decision desired from the court. Whether or not it should state more than 
that depends upon the treatment given to the points in the argument. If 
the extended conclusion is an anti-climax it would be more effective to con- 
fine it to the simple request for the desired action of the court. 

The next step is to prepare the typewritten copy of the brief for the 
printer. The cost of setting type is exceedingly high and the cost for 
correcting galley proof is even higher. Consequently, it is advisable to sub- 
mit to the printer copy that is clearly marked with printing instructions 
and that is as free from error as possible. The objective is to convert the 
brief to the printed page so that it will have a pleasing appearance and will 
be easy to read. 


® Carter, supra note 10, at 151. 
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When galley proof is received from the printer, it is extremely im- 
portant to check every record reference, citation of authority, page refer- 
ence, and quotation for absolute accuracy with the original sources and 
not from the author’s draft. It is helpful to have another careful lawyer 
do this, if possible. 

Mark the galley proof for spaces between headings and text and be- 
tween points and discuss these instructions with the printer so that they will 
be reproduced effectively in the page proof. The page proofs should be 
checked carefully to be certain that lines were not dropped in forming the 
page and to be sure that the arrangement is effective and pleasing. The 
“Index” or “Table of Contents” and the “Table of Authorities Cited” are 
then paged from the page proof and given to the printer for galley or page 
proof. 


The careful advocate will read the final printed brief and thumb 
through the other copies before they are filed with the court in order to 
catch any lurking errors and to guard against those that might have oc- 
curred in the bindery. 


CONCLUSION 


If these suggestions for brief writing are followed, it means that every 
word, every line, every page, every thought is working toward the goal 
of a favorable decision for your client. By stating the essential facts fairly 
and clearly with accurate record references and by presenting the applicable 
principles and reasons with clarity and with accurate citations of pertinent 
authorities, you will have helped the justices to decide in your favor and to 
write an opinion with the minimum of “time and space to say nothing 
of toil and sweat.” 1° 


It may seem that I have quoted too much. My excuse is that it is more 
important to make manifest what the judges themselves desire in briefs than 
to read the views of another practitioner. “For after all,” said the eminent 
John W. Davis?" in referring, with apologies, to the judicial mind, “it is 
the fish that the angler is after and all his recondite learning is but the hope- 
ful means to that end.” 


™Lewe, Windy Briefs and Wordy Opinions, 30 Cu. B. Rec. 135, 136 (1949). 
™ Davis, The Argument of an Appeal, 26 A.B.A.J. 895 (1940). 








EFFECTIVE ORAL ARGUMENT 


BY OWEN RALL* 


EXTENSIVE ORAL ARGUMENT in courts of review is a thing of the 
past. “We have now reached the point where we file our arguments in writ- 
ing and deliver our briefs orally.” + The time restriction on oral arguments 
has been accompanied, or was in part caused, by an atrophy of the bar’s 
ability to prepare and deliver a helpful oral argument. Personal observation, 
as well as comments made by judges, indicates that in fact a well presented 
oral argument in the Illinois Supreme Court or in the appellate courts is an 
exception rather than the rule. 


This deterioration in the quality of oral arguments is regrettable. An 
oral argument does not take the place of a good brief, but an oral argument 
properly presented will arouse the interest of all members of the court in 
your case, give you a chance to answer questions that otherwise might 
trouble the court, and may even persuade some of the judges of the justness 
of your cause. 


It is the purpose of the present article to offer some suggestions that 
may assist members of the Illinois bar in preparing and presenting oral 
arguments in Illinois courts of review. There is, of course, a considerable 
body of existing literature on the subject of oral arguments. The present 
author freely acknowledges his debt to certain of these works, which he 
has found useful in actual practice, very helpful in the preparation of this 
article, and well worthy of highest recommendation to every reader who 
intends to argue cases in Illinois courts of review. * 


RULES ON ORAL ARGUMENTS IN ILLINOIS 


The rules of the Illinois Supreme Court published in the first volume of 
reports plainly contemplated a full-blown oral presentation of cases before 
it. The rules contained no time limit on argument, but required counsel to 
furnish to each justice, before the argument, an abstract or abridgement of 


*OWEN RALL, A.B., 1921, Coe College; J.D., 1924, Northwestern Uni- 
versity; partner, Eckert, Peterson & Leeming, Chicago; Chairman, Joint 
Committee on Illinois Civil Procedure (1950- ). 


* This expression is attributed to Joseph H. Choate, Jr., of the New York Bar by 
John W. Davis in his splendid address, The Argument of an Appeal, 26 A.B.A.J. 895 
(Dec. 1940). 

? Wiener, Errective Appreciate Apvocacy, (1950); Jackson, Advocacy Before the 
Supreme Court: Suggestions for Effective Case Presentations, 37 AB.A.J. 801 (Nov. 
1951); Davis, The Argument of an Appeal, 26 A.B.A.J. 895 (Dec. 1940); Medina, The 
Oral Argument on Appeal, 20 A.B.A.J. 139 (March 1934). 
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parts of the record necessary to an understanding of the errors relied on, 
together with the points and authorities intended to be used in support of 
them. * 


In December, 1853, with one of the three justices dissenting, it was 
ordered that “arguments of counsel shall be limited to two hours, except 
when the Court may think it necessary to allow, by special permission, the 
opening argument to extend beyond that time, not exceeding three hours.” * 


In January, 1858, the time allowed for each oral argument was further 
reduced to one hour and there appeared the first reference to printed argu- 
ments: ° 


“The time allowed for each argument, in cases before this court, 
shall be restricted to one hour, unless otherwise specially permitted, 
but counsel may file, in addition, such written arguments as they shall 
think proper.” 

By the November, 1858, revision of the rules a copy of the printed brief 
of appellant was required to be filed one day before oral argument for the 
use of opposite counsel, such opposite counsel must furnish a printed brief 
of his authorities at the commencement of oral argument, and if the rules 
relating to abstracts and briefs were not complied with, the cause should 
either be continued or dismissed at the discretion of the court.* The time 
limitation on oral argument was not contained in this revision, but was 
promptly restored by the promulgation of Rule 45, restricting “each argu- 
ment” to one hour, unless otherwise specially permitted, “but counsel may 
file, in addition, such written argument as they may think proper.” 7 


Apparently cases might be argued orally upon a rehearing prior to 
April, 1863, because at that term a new rule, Number 60, was adopted, short 
and to the point: 


“In all cases where a rehearing is granted, the argument will be on 
paper.” * 

At the April term, 1867, Rule 77 was adopted which required either 
party submitting a case on a printed brief without oral argument to file the 
printed brief at the time of submitting, but added that nothing contained in 
the rule should prevent either party “from filing written or printed argu- 
ments at any time before the cause is reached for decision.” ® 


By the 1872 revision of the Supreme Court rules, which were in effect 
in 1877 when the appellate courts were established, *° the “printed or written 


*Rules XVIII, XX appearing in 1 Ill. Breese xiv-v (2d ed. Beecher) (1861). 
#15 Ill. v (1855). 

*18 Dl. vii (1858). 

*Rules XIII, XV appearing in 19 Ill. xiv (1858). 

‘Rule 45 appearing in 21 Ill. xv (1860); 31 Ill. xx (1864). 

*31 Di. xxii (1864). 

* 38 Ill. iv (1867). 

“Itz. Rev. Srat., c. 37, § § 25-43 (1951). 
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argument” which might be filed in addition to a party’s brief was required 
to be filed within the time for filing the brief.‘ No change was made in 
the one hour limit on each oral argument. 

Later, in 1897, the presentation in cases argued on one side only was 
reduced to thirty minutes, '* and in 1934, ** to twenty minutes, which limita- 
tion is still in effect. 

In 1925, the one hour limit which had been in effect since 1858 was 
reduced to forty-five minutes on each side, with an additional fifteen min- 
utes for appellant’s reply. 1* In 1934, the present limitation was adopted of 
thirty minutes on each side unless specially extended, and an additional ten 
minutes for appellant’s reply. *° 

The first sets of rules promulgated by the four appellate courts, when 
established in 1877, copied the time limitation of one hour on each oral 
argument then existing in the Supreme Court rules, except that the First 
District rules restricted the “closing argument” to thirty minutes.** The 
appellate courts also adopted the language of Rules 28 and 34: ** (1) requir- 
ing printed briefs in all cases whether argued orally, in full or in part, or 
submitted without oral argument, (2) specifying the contents of brief, (3) 
permitting printed or written arguments to be filed within the time for 
filing the brief, and (4) not permitting oral argument unless the parties had 
complied with the rules for filing abstracts and briefs. ** 


The Second District rules of 1877 added language not found in the 
Supreme Court rule concerning briefs or in the corresponding rules of the 
other appellate courts, which can be strongly commended exactly seventy- 
five years later: *° 

“Briefs and arguments must not contain personal reflections upon 

the court below, uncivil and unkind remarks or epithets in relation to 
the opposing counsel, nor unnecessary and irrelevant villification of 
the opposite party and witnesses.” 


At the present time (1952), all of the appellate courts allow oral argu- 
ment of thirty minutes on each side, with an additional ten minutes for 
reply, but only twenty minutes where the case is argued on only one side. *° 


The requirements for placing a case on the oral argument calendar in 


* Rules 28, 34 appearing in 55 Ill. xxv, xxvi (1872). 

” Rule 28 appearing in 168 Ill. 17 (1898). 

* Rule 43 appearing in 355 Ill. 44 (1934); Inx. Rev. Srat., c. 110, § 259.43 (1951). 

*Rule 23 appearing in 319 Ill. 19-20 (1926). 

* Rule 43 appearing in 355 Ill. 44 (1934); In. Rev. Srat., c. 110, § 259.43 (1951). 

*1 Ill. App. 25-26, 37, 49, 59-60 (1878). 

See note 11, supra. 

*1 Ill. App. 24, 35, 47, 58 (1878). 

* 1 Ill. App. 35 (1878). 

Rule 12 for the First District . wee in 317 Ill. App. xxviii (1943); Rule 8 for 
the Second District appearing in 295 Ill. App. xvii-xviii (1938); Rule 18 for the Third 
and Fourth Districts appearing in 294 Ill. App. xxxiv (1938). 
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the Supreme and appellate courts are not uniform and the rules of each 
court *? should be consulted. Rule 43 of the Illinois Supreme Court requires 
that notice of an intention to argue orally be printed on the brief and that 
counsel register before court convenes on the day the case is to be called; 
the First District Appellate Court has a call of the term calendar at which 
counsel must request oral argument, else the case is taken without oral argu- 
ment, and the practice in the other three districts requires either the printing 
of notice on the brief and registering on the day of the argument, or the 
serving of a notice a stated number of days in advance of the call of the 
case. None of the rules penalizes counsel for failing to appear after having 
given notice of or requesting oral argument, but in such event opposing 
counsel may argue orally even though he has not given advance notice of 
his intention to do so. 


IS ORAL ARGUMENT WORTHWHILE? 


The above history of the Illinois rules applicable to oral arguments 
confirms the fact stated at the outset that over the years the printed argu- 
ment has increased while the oral argument has decreased in importance. 
This inspires the question: is oral argument worthwhile? Inasmuch as oral 
argument is now permissive and not mandatory in Illinois courts of re- 
view, ** that question arises in every case. While some judges minimize the 
value of oral argument, *° their comments are probably complaints directed 
to the poor quality of the arguments to which they have listened rather than 
being a criticism of properly presented oral arguments. ** 


*See notes 13, 20, supra. 
* The United States Court of Appeals for the Seventh Circuit, sitting in Chicago, 
rmits oral argument to be waived by stipulation of the parties only if n B court or a 
judge approves, Rule 28 (d). This is a court whose judges read the briefs in advance of 
oral argument. The judges are prepared—and usually willing—to participate actively in 
the argument, by interrogating counsel. 

* An interesting and at the same time discouraging comment on oral arguments is 
made by Mr. Justice Harry E. Wheat, Freeport, of the Appellate Court, Third District, 
in a letter dated September 13, 1951 to Paul Ware, the author of the preceding article, 
as follows: 

“As to oral arguments, is it not our practice to read or study the briefs or look 
at the abstract before oral argument. It is doubtful if this would be of any material 
assistance for the reason that many lawyers merely read from their briefs and I 
consider oral arguments a waste of the Court’s time in most instances. Many of the 
Justices with whom I have had the pleasure of sitting during the past six years have 
better visual reception than auditory reception and unless some abstract principle 
is involved, I see no need of oral argument other than in unusual cases... . . It is 
suggested that the Bar, in each of the downstate Appellate districts ascertain the 
wishes of their particular court as to the desirability of oral argument. In addition 
to what has been said above, I believe it to be a physical impossibility for a Justice 
to concentrate on oral arguments in seven or eight cases each day.” 

*Notice the criticism in the preceding footnote “that many lawyers merely read 
from their briefs;” also the criticism for which neither oral argument nor lawyers are 
responsible,—that too many oral arguments are heard in one 8 Other judges have 
testified to the value of properly presented oral arguments: See Jackson, supra note 2 at 
801; Davis, supra note 2 at 896. 
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The probable value of oral argument in a particular case must often be 
balanced against the lawyer’s time and travel expense, but in most instances 
the client’s expense has already been great enough to justify the small addi- 
tional cost of an oral argument if such an argument will be possibly helpful 
to the client’s cause. If, however, the economic pressure be so great that an 
attorney feels that he cannot devote the time necessary for adequate prep- 
aration, then he should certainly waive oral argument rather than make a 
poor one, for a poor oral argument may seriously detract from a good brief. 


Assuming that counsel can afford the time for adequate preparation, 
and that the client can afford the expense for the attorney’s time and travel, 
it is the writer’s conviction that cases in the Supreme Court of Illinois ought 
to be argued orally. The oral argument is the only time that you can be 
sure of getting the attention of the entire court. The work of opinion writ- 
ing is done by individual justices of the court in their own offices, far distant 
from the other judges. While the opinions are then circulated among all 
the judges, the burden of opinion writing falling on each judge must surely 
make it impossible, no matter how diligent a judge may be, for each judge 
to read extensively from the printed briefs and abstracts in cases not as- 
signed to him. If the time comes when the Supreme Court practice is 
changed so that the justices read the briefs before oral argument then there 
will be additional reason for arguing cases orally. This factor would indi- 
cate the present desirability of arguing cases in which leave to appeal has 
been allowed by the Supreme Court, and with which the judges are, there- 
fore, familiar. 

In the Illinois Appellate Court for the First District the fact that the 
judges usually read the briefs in advance of oral argument and that the 
court sits in Cook County from which its cases all originate (thus being 
convenient to the attorney with cases before it) are strong reasons for argu- 
ing all cases orally before that court. 

The reason for advising oral argument in cases in which the judges will 
have read the briefs is based on the known fact that if lawyers on both sides 
get word from the marshal (or bailiff) that the court wishes to see them in 
chambers to discuss a particular case, all speed records are broken getting to 
the courthouse. In actual fact, the chance to discuss the case at that point 
differs very little from the chance to discuss it in open court earlier, when 
the case is set for oral argument, provided the court has already read the 
briefs. 

In the absence of good reason to the contrary, I would vote to argue 
every case orally. A well-presented argument cannot be harmful, and it 
may be the factor which tips the scales of justice in your favor. 


SIZING UP THE CASE FOR ORAL ARGUMENT 


In determining whether to argue a case orally you will have considered 
whether the case is one that lends itself to a good oral presentation. Not 


PPAR — 
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all cases, and not all points in the same case, are effectively presented in that 
way. One of the secrets of a good oral argument is to argue the points that 
lend themselves well to oral argument and summarize the portions of the 
case which do not. Ordinarily, disputed questions of detailed facts cannot 
be handled effectively in oral argument. This is recognized by the follow- 
ing sentence in Supreme Court Rule 43: 


“Each party may state briefly the leading facts which he deems 
established, but an extended discussion upon any mere question of fact 
will not be heard.” 


While the importance of questions of fact is apparently thus minimized, 
their importance is actually very great. Even where a question of law seems 
to be pretty well isolated for decision—and this is extremely rare in actual 
practice—the facts may be such, if skillfully handled, as to impel the court 
to decide the question of law in accordance with fireside equities which can 
be spelled out from the facts. No case is to be condemned because it in- 
volves questions of fact, but rather such a case offets a challenge requiring 
great skill in oral presentation. 


In a case involving intricate questions of fact, intimate familiarity with 
the record is essential before counsel should dare to expose himself to the 
questioning to which he may be subjected in the course of an oral argu- 
ment. The first-hand familiarity with the record of the lawyer who tried 
the suit below may point to him as being the best man to argue a fact case in 
the reviewing court, and he should certainly be selected if in addition to 
trying the case he has written the brief. However, the lawyer who tried 
the case below is sometimes not objective in his thinking. He may still be 
fighting battles that have been once lost, perhaps finally lost, in the court 
below. Often the fresher, more objective viewpoint of an associate, if one 
is available, will be better in the upper court than the attitude of the lawyer 
whose intimate familiarity with the case would otherwise seem to dictate 
his being selected to make the oral argument. 


In deciding who shall make an oral argument, the point sometimes 
arises whether more than one attorney should argue on a side. Except in a 
case argued on one side only (in which case, under the rule, only one coun- 
sel will be heard), Supreme Court Rule 43, already cited, permits “not more 
than two counsel for each side.” Experience indicates that one attorney on 
a side will make some mistakes, to be sure, but that two on the same side 
will make four times as many. Two attorneys speaking on the same side 
are bound to repeat each other to some extent, they are likely to fall into 
inconsistencies, particularly if the court’s questioning is vigorous, and the 
necessity of assigning their speaking parts in advance deprives the oral 
argument of that flexibility which is emphasized later in this article as being 
of paramount importance. 


* Iv. Rev. Stat., c. 110, § 259.43 (1951). 








120 APPELLATE PRACTICE IN ILLINOIS [ Vor. 1952 


Even where diversity of interest compels separate representation, coun- 
sel on the same side should try to agree that one of their number shall pre- 
sent the points common to all, leaving other counsel to argue only the nar- 
row points where conflict exists. This is a concession to the necessities 
created by a conflict of interest, rather than being any evidence of the 
desirability of having more than one counsel speak on the same side. 


LEAVE YOUR CLIENT AT HOME-IF YOU CAN! 


The problem of who and how many lawyers shall argue a case in a 
court of review is usually complicated by the feeling of each lawyer, es- 
pecially when he represents fewer than all of the parties on the same side 
or when he is only one of several lawyers representing the same interests, 
that he must make a showing in the sight of his client. ** If clients could be 
induced—tactfully, of course,—to stay away from oral arguments, the prob- 
lem discussed above (who shall argue the case) could be solved more ob- 
jectively, and, also, the quality of the arguments would probably be im- 
proved in other respects. 


“Clients unfortunately desire, and their presence is apt to encourage, 
qualities in an argument that are least admired by judges.” *” 


So suggest to your client tactfully that the oral argument is really too 
inconclusive to merit his attendance. 


As will be pointed out later on in discussing questions from the court, 
an oral argument is no longer a well-rounded eloquently delivered oration. 
It is not an oration at all. It is the situation of a lawyer on one side of the 
bench explaining to some judges what his case is, what the law is, and what 
the lawyer hopes the court will do about it. If, notwithstanding the advice 
to your client that he will undoubtedly be disappointed in what he hears 
and sees on the occasion of an oral argument, the client insists on attending, 
you will have relieved the pressure by the warning you have given him, and, 
perhaps, you may have somewhat lessened the disappointment which he is 
quite likely to feel over the unfamiliarity of the court with the case, the 
time restrictions on your presentation, and the apparent failure of every- 
body (yourself included) to come to grips with what the client understands 


* The problem of who-gets-credit-and-for-what in the sight of one’s clients when 
there is more than one attorney in the case sometimes leads counsel into a division of 
time which is based on the necessity of giving an attorney his day in court—in front 
of his client—rather than on the necessities of the case. This writer’s theory is that if 
a case is won there is always enough glory to go around and if it is lost no amount of 
explanation takes the place of victory. Hence, attorneys spend their time most usefully 
when they decide what is the most effective way of presenting the case and let one of 
the number do it. If I were a client, I would rather the less able of two attorneys were 
chosen by lot to make an oral argument, than that two attorneys, no matter how able, 
should attempt to divide one argument. 

* Jackson, supra note 2 at 861. 
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the case to be—which understanding, it may be added, usually has ceased to 
have much validity by the time the case reaches a reviewing court. 


There is no intended cynicism in what has just been stated. The fact 
is that an oral argument has simply become something entirely different 
than a client expects it to be. If your client attends, either you, as his at- 
torney, are bound to try to conform your presentation to what the client 
expects—which is certain to fail for want of time if for no other reason—or 
your client is going to be disappointed, and you are the nearest object for 
visitation of his unhappy reaction to the whole thing. 


AN ORAL ARGUMENT SHOULD BE ORAL 


In preparing and delivering an oral argument, the first, imperative, and 
all-important point is that to be effective an oral argument must be oral. If 
you must read from a brief or from manuscript or from notes, waive the 
oral argument. The court, too, can read. The advice that an oral argu- 
ment must be oral is so well known and yet so often violated that some dis- 
cussion of the obvious is justified. 


John W. Davis expresses the objection to the reading of an argument 
thus: *° 
“There is something about a sheet of paper interposed between 
speaker and listener that walls off the mind of the latter as if it were 
boiler-plate. It obstructs the passage of thought as the lead plate bars 
the X-rays.” 


Inability to look the court in the eye because of reading is not, however, 
a complete explanation of the futility of an oral argument which is not oral. 
Apart from failing to look the court in the eye, the reader is speaking a 
written language, not a spoken language. No one writes the same language 
that he speaks. Since oral argument is designed to supplement the brief and 
not to take its place and since oral argument is useful to reach some judges 
whose auditory perception may be better than their visual perception, it is 
folly to waste an argument which should be oral by attempting to read 
something, whether written especially for the occasion or not. Also, an 
argument which is read, no matter how skillfully, goes too fast. Any ste- 
nographer can tell you that you speed up your dictation unconsciously when 
you start to read something instead simply of composing as you go along. 
This unconscious speed-up applies to an oral argument which is not oral, 
but is read from manuscript. This speed is undesirable in an oral argument 
because the court’s thinking will not keep up with you. Furthermore, your 
rapid pace will discourage questions from the court which you should en- 
courage. 


* Davis, supra note 2 at 898. 
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Lastly, a written argument is inflexible. It is wholly unsuited to present 
day interruptions from the court. Flexibility is an essential part of an oral 
argument. 

So, point number one is, don’t attempt to read your oral argument. 


THE SELECTION OF POINTS TO BE ARGUED 


In sizing up your case to determine whether it should be argued orally, 
and by whom, you have formulated some ideas about the points that can be 
most effectively presented on oral argument. In outlining your argument, 
it is very desirable to limit the number of points which you will develop in 
any detail, *° and yet it is desirable to cover at least sketchily every point 
on which you actually rely. The latter points should be lumped for brevity 
and the court referred to the brief for your discussion of them. If you 
think enough of any point to feel that a judge may wish to question you 
about it, state the point in oral argument as something of an invitation to 
him. But don’t clutter up your oral argument with points in which you 
have no real confidence. 

In preparing your written outline, points which are subsidiary or which 
you feel you cannot reach if the timing of your argument is radically thrown 
off by questions from the court may be indented deeply so that you have 
them in your outline if needed, but plainly marked so they can readily be 
skipped if time or the temper of the court will not permit you to cover 
them. 

The points in the oral argument do not need to follow the sequence of 
the points in the brief. Ordinarily, however, if your brief has been organ- 
ized with the most important points in the forefront, you will want to 
follow the same sequence in your oral argument. The reasons that im- 
pelled you to put your brief in a certain sequence will probably be equally 
impelling in dictating the arrangement of your oral argument. Neverthe- 
less, let it be emphasized that your oral argument is a supplement to your 
brief and you need not be controlled by the mechanics of the brief when 
you are preparing your oral argument. 

In preparing the outline of their argument, using headnotes and catch 
phrases, many attorneys use a loose-leaf note book. My preference is for 
cards, cards big enough to cover one point of the argument pretty well, or 
for loose sheets of paper which, I confess, are usually yellow. *° Flexibility 


*“The temptation is always present, to ‘let no guilty point escape’ in the hope that 
if one hook breaks another may hold. Yielding to this temptation is pardonable perhaps 
in a brief, of which the court may read as much or as little as it chooses. There minor 
points can be inserted to form ‘a moat defensive to a wall.’ But there is no time and 
rarely any occasion in oral argument for such diversions.” Davis, supra note 2 at 897. 

* Experience seems to indicate that no court hesitates to interrupt counsel who has 
his notes written on yellow sheets. By writing large enough to discern my notes even 
in a poorly lighted room, I have found that I turn a good many pages in the course of 
an oral argument, which gives the court the idea that I'm moving right along—which, 
of course, I am! 




















SPRING ] EFFECTIVE ORAL ARGUMENT 123 


ought to be the keynote of a lawyer’s preparation for his argument and of 
his delivery of it and cards or sheets which are not bound in any way are 
the most flexible, although concededly subject to the occupational hazard 
of flying in forty-seven different directions in the courtroom if you do not 
keep them firmly in your grasp. 

In outlining the facts each pleading or document or bit of evidence 
which is to be referred to in your oral statement to the court should be 
keyed in your written notes to the abstract both by page numbers and names 
of witnesses—not that these references shall be given to the court, but so 
that they will be handy if a judge suddenly interrupts to ask: 


“Just where can I find that in the abstract?” 


One of the embarrassing moments of an oral argument is to be unable 
to answer such a question quickly and accurately. Your embarrassment is 
heightened if you delay an answer and your opponent rises up with the 
documentation for your argument. 


In outlining the law points applicable to the facts of the case, try to 
group your points. As in the case of outlining the facts, you will want 
written references to supporting cases and the page numbers of your brief 
where they appear, so that if a judge asks you what your authority for any 
statement is, you can refer him instantly to the printed page of your brief 
where your authority appears. Furthermore, in outlining your argument 
on the law you may, without the necessity of arguing them all orally, sketch 
in some subsidiary points with the intention of touching them lightly or not 
at all unless you find that the court is interested in them and that time per- 
mits. 

Whether an argument should be rehearsed must depend largely on the 
time available and the aptitude of the lawyer involved. Certainly, learning 
a set speech is utter folly, because it is unlikely to fit the mood of the court 
or the questions of the justices, and once derailed from his set speech the 
lawyer may be helpless. Nevertheless, trying out the argument in advance, 
especially the statement of the facts, in order to get a pre-tested factual 
statement which will be quick, cogent, complete, and without any surplus- 
age, is very desirable. 

Because a mental block is most likely to occur at the very beginning of 
one’s argument, some lawyers find it desirable to memorize the first sentence 
or two. Once they are past the opening, then just try to dam the flood! 


THE OPENING IS THE MOST IMPORTANT PART 
OF AN ORAL ARGUMENT 


In devising the opening of an oral argument the lawyer is bedeviled by 
the fear that he will be expected to state the whole case in a single sentence. 
It is true that the court wants to know all about the case as promptly as 
possible, but if counsel will show that he recognizes the necessity of a 
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prompt, orderly statement of the whole case the court will undoubtedly be 
patient. 

Particularly for the appellant the sequence of the oral argument is of 
very great importance. In preparing this argument counsel has been so 
careful to steep himself in the facts, to learn again the evidence (some of 
which he has forgotten since he tried the case months before, or wrote the 
brief weeks before), and to know the authorities backwards and forwards, 
that he is full of his case to the point of running over. He is so full, in fact, 
that he is just as likely to start talking in the middle of his case as at the 
beginning of it. Nothing is more wasteful than a statement of the most 
persuasive principles of law before the court knows what the case is about, 
unless perhaps it is a detailed statement of facts before the court knows 
whether the case involves a will, a death claim, or a suit on a life insurance 
policy. 

An oral argument is not a guessing game or a mystery story for the 
amusement of the judges. If there be drama in it, the facts must furnish 
that and not the lawyers. Put yourself in the position of the judges and 
give them as quickly as possible a birds-eye view of the whole case, and 
then come back and fill in the necessary details after they realize why these 
particular details are of importance. 

The first thing the court will want to know is what kind of a case you 
have: will contest, special assessment proceeding, quo warranto, personal 
injury, suit on an insurance policy, zoning case, or whatever it is. Then it 
will want to know what the result was in the trial court, without detail, and, 
next, particularly in the Illinois Supreme Court, what the basis of its own 
jurisdiction is. 

If one omits the jurisdictional ground in any but the plainest case (such 
as felony, state revenue, or leave to appeal already granted by the Supreme 
Court), the omission may lead, in the Illinois Supreme Court, to much argu- 
mentative questioning which will consume more time than a meeting of the 
issue at the outset. You cannot evade the point and if you state it promptly 
the court will realize that at least you recognize that the court does not have 
jurisdiction in all cases. 

After a statement of the court’s own jurisdiction, in the Supreme Court, 
or how the case got there, in the appellate court, the mature of the general 
contentions of the appellant, but not the actual contentions themselves, 
should be stated. Next comes the most difficult part of an argument, a 
statement of enough of the evidence to support your later contentions, 
omitting everything not material and yet omitting nothing which is helpful. 


Both in the statement of the case and in the statement of the facts, coun- 
sel should look for short-cuts. If a very recent case is quite similar to this 
case, say that this involves the same general problem as such-and-such a case 
except for,—explaining the differences. If the case falls into any well-known 
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factual pattern, give the pattern and then fill in the details. Rather com- 
plicated accident cases sometimes can be generalized as intersection colli- 
sions or head-on collisions, or otherwise simplified by the use of short de- 
scriptive terms. Use them. Points of law can sometimes be boiled down 
similarly without loss of understanding. 

In marshaling the detailed facts the difficulty is that each case is differ- 
ent in some way from every other case. The law falls into rather familiar 
patterns, but the facts of each case usually occur only in that case. Lest the 
court be tired out by listening to unnecessary facts, try to marshal the facts 
so that only those necessary are given. State the facts, particularly those 
about which there are no disputes, in as general terms as possible. Ordinari- 
ly, a chronological statement of the facts is the easiest to compose and the 
easiest to understand. 

In stating the facts, those which are disputed should be labelled as such 
as you go along, unless all of the facts can be grouped into the disputed and 
the undisputed. Where the statement of facts cannot be so divided, either 
label a fact as disputed and make your brief argument then and there, or (if 
that method interferes unduly with the progress of your narrative, as it 
usually will,) label the fact as disputed and then come back to it and to the 
other disputed facts for later discussion. 

Where you can, without hurting your case, state a fact most strongly 
against yourself and let it rest as stated, do that rather than disputing the 
fact just to be contentious. Ordinarily you will have enough disputed facts 
to discuss without complaining about or attacking every bit of unfavorable 
evidence. It is at this particular point that the objectivity of a lawyer who 
did not try the case is most valuable. He is more willing to surrender a 
point of evidence that does not hurt him than is the trial lawyer who fought 
over that as well as all other factual points in the court below. 

It is worse than a waste of time in the usual case to discuss evidence 
witness by witness. If you have a very narrow issue of fact upon which all 
of the law or all of the facts in the case turn, then perhaps a detailed discus- 
sion is necessary, but any attempt to detail what Jones and Smith and Rob- 
inson and Wilcox testified to for the plaintiff, and Johnson and Radoll and 
Broman and Seaborg testified to for the defendant will bore and tire the 
court so much that it probably will not listen to the rest of the argument. 
This sort of treatment of the evidence can be avoided by stating generally 
that the evidence on the point was conflicting, that your witnesses had the 
better opportunity to observe and were the most disinterested of any of the 
witnesses, and that, therefore, for reasons stated fully in your brief you 
contend that the verdict or decision on this point was contrary (or in accord 
with) the weight of the evidence. In arguing the law applicable to such 
facts you will have every advantage from that kind of a general statement 
that you might expect to receive from a full-blown, tiresome argument on 
the factual question itself. 
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In stating the facts on oral argument much more general language is 
required and is appropriate than in a statement of the same case in the 
printed brief. Items like the date of the accident, the date of filing suit, the 
date of trial, the date of judgment. the names of the witnesses, and many 
other details may often appropriately appear in the printed brief, but rarely 
will they be appropriate in an oral argument. Yet no hard and fast rule can 
be laid down. Naturally, if your case turns on a date you must give it in 
oral argument, and when you do give such a date it is well to pause and tell 
the court “and this date is important, as will later appear.” This emphasis is 
a precaution made necessary by the needless details which some attorneys 
give. Similarly, it is desirable to label plainly as you go along the import- 
ance of matters of sequence, or lapse of time, or of other details which 
although not usually important, happen to be essential to an understanding 
of your particular case. 

Sometimes it becomes necessary to quote a portion of a pleading, or of 
a contract, or of a statute exactly. Remembering that some judges are more 
eye-minded than ear-minded, and in order to catch both varieties, first tell 
the court why the language is important, explain in general terms all of it 
which you dare summarize, and then ask the judges to turn to page so-and- 
so of the abstract or of the brief. Repeat your summary, calling attention 
to the place on the page where it is found, and then yourself read aloud, 
slowly, and with good emphasis, the printed portion which is absolutely 
essential to your point (regardless of how short or how long it is). Stop 
reading when you reach this stage. 

When you quit reading, summarize the language which follows, if what 
follows is at all germane to your point. The reason for this is that there 
may be some members of the court who will read further and your sum- 
mary will give them time to do so without missing your succeeding argu- 
ments. 


MAPS AND CHARTS 


In deciding whether to use an enlarged map, chart, or photograph to 
illustrate an oral argument counsel should search his soul to be certain that 
he is not thinking more of putting on a show than making an effective argu- 
ment. Where one or two such enlarged exhibits will illustrate graphically 
the whole of the argument, they may be helpful. If they are merely inci- 
dental to a portion of the case they may prove distracting. And where 
counsel hands up a half dozen or more exhibits for the perusal of the judges 
while the argument is going on, he has only himself to blame if the judges 
are looking at or even day-dreaming about the wrong exhibit while he is 
making his argument. 

If an enlargement is used it should be so very large that it may be seen 
and understood from the distance which will separate it from the judges. 
Nothing is more unsatisfactory than an exhibit which cannot be clearly seen. 
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Where the abstract of record, or the brief, contains the map, chart, or 
photograph relied upon, and this illustration is incidental to rather than the 
heart of the whole argument, it would seem better on oral argument to refer 
the judges to the appropriate page of the abstract and ask them to look at 
the exhibit while counsel explains it, than to bring into the courtroom an 
enlargement. One important advantage of the former method is that it 
shows the judges where to find the exhibit in the abstract which they will 
have before them when writing the opinion. Where a number of such 
exhibits are to be referred to in the oral argument, using those in the abstract 
is clearly preferable to cluttering up the courtroom with a number of en- 
largements or to handing the judges individual copies of something already 
available to them in the record. 

A recent case in which an enlarged map was undoubtedly justified and 
effective was one involving competing routes of public utilities. The entire 
argument could be based on and illustrated graphically by the one map. Such 
devices are very effective and helpful in the rare case in which they are 
appropriate, but may fall very flat if used without real justification, and, as 
stated, may be distracting at a time when counsel would like the court to 
quit looking at the map and listen to what he has to say about some other 
portion of his case. 


AVOID DETAIL IN ARGUING THE LAW 


We have suggested avoiding boresome details in stating the facts; the 
same caution is applicable to an argument of the law. Paint with a broad 
brush here, too, in oral argument. Unless a case is exactly in point, in- 
stead of mentioning the case by name state that you rely upon “the cases 
cited in our brief,” adding, if you hope the court will steal a look then and 
there, “which will be found on pages so-and-so.” 


Where a case is deemed controlling and the oral argument on an im- 
portant point can be built on that case, then as in the instance where the 
exact language of a document is to be read to the court, summarize facts of 
the cited case to show its applicability to the case at bar, turn to the page of 
the brief where the opinion is quoted, and, as before, summarize what pre- 
cedes the language you intend to read, and then, stating exactly where on 
the page you are reading, read aloud and slowly the kernel of the opinion, 
the one-sentence clincher, the one paragraph that you rely on. Part of the 
effectiveness of this method is in its sparing use. If attempted with more 
than one or two Cases, it will become as boring as any other reading from 


your brief. 


In hearing your argument on law points the court will probably take 
on faith a good deal of what you say your authorities hold. It may not 
listen while you read a long list of cases, or while you read from cases, but 
it will surely listen to an argument that the rule of law is sound and that 


the facts of your case justify applying it. Many printed briefs are so re- 
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plete with precedents that they do not argue the reason for the rule of law 
for which they contend. They rely solely on stare decisis which is some- 
times a slender reed. In oral argument such a brief can be supplemented by 
a forceful, logical (even though generalized) argument why the rule of law 
is sound and why it should be applied in this particular case. 

Both in the handling of the facts and in the argument on the law, an 
attorney is at a disadvantage in trying to guess how much the court knows 
about his case or about the law applicable to it. In courts where some but 
not all of the judges read the briefs in advance of the argument, the problem 
of giving enough evidence to suit the uninformed without boring those who 
have tried to read the briefs is quite acute. ** In any case a lawyer must, to 
some extent, feel his way along after he starts his argument. 

In preparation, it is well to err on the side of thoroughness and of hav- 
ing too much rather than too little. In argument, it is well to feel one’s way 
along and skip quickly to the next point when it is apparent that the court 
is familiar with a particular matter which the attorney was prepared to 
cover. It is this flexibility which is very necessary to successful oral argu- 
ments in reviewing courts. 


THE SIXTY-FOUR DOLLAR QUESTIONS—QUESTIONS 
FROM THE COURT, THAT IS 


While it is impossible to read the judges’ minds, some of the judges 
become quite vocal if the argument does not reach a desired point rapidly 
enough to suit them, or if the contentions of law asserted do not meet their 
approval. Lawyers arguing in courts of review should welcome questions 
from the bench, yet should strive to present their arguments in such a man- 
ner that the questions arise from the judge’s inquiry about the law rather 
than from an inaccuracy or insufficiency of counsel’s statement of the facts. 
Time spent straightening out the facts, especially facts which are undis- 
puted, is time that could be spent better in arguing the law. 

Perhaps as a relic of the period when an oral argument was an eloquent 
oration completely covering a case, many lawyers resent interruption from 
the bench. While such interruptions may be time-consuming, how else 
may a lawyer spend his time more profitably than in setting a judge straight 
on the facts or on the law? And should not the lawyer welcome the ques- 
tion which indicates what it is that is disturbing or interesting enough to a 
judge to cause him to put a question to counsel? 


* Another disconcerting situation is to be told by the judges, the moment counsel 
starts to state the facts, that they have read the briefs and know all the facts, and then 
to find from the judges’ questions later in the argument that actually they have not 
grasped the facts at all. In this situation you do not say: “I thought your Honor said he 
had read my brief,” but instead you give him the facts of your case in showing just how 
the law you are arguing applies to the facts. 
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Sometimes a question from the bench will anticipate an argument or a 
question of fact which counsel had intended to cover later and at length. 
The temptation is great to ask leave to defer answering it, but, as you value 
your standing with the court, yield not to this temptation. *? Actually, the 
sequence of your intended argument is only your idea of how best to present 
it. If you can answer the court’s question fully, when asked, without inter- 
fering too much with your plan of argument, do so then and there. 


Don’t tell the judge you were just coming to this point. Don’t tell the 
judge that he must be very smart to put his finger on that point, because it 
is the nub of the case. Just answer his question by making the argument on 
that point which you had intended to make later. This is the full, one hun- 
dred per cent answer to the question. It came at a time when at least one 
member of the court wanted to hear it. It was in the form that you had 
planned. Both of you should, therefore, be happy. 


Perhaps the question is one that you think needs some underpinning 
before you venture to make your answer. Maybe the judge has gone to the 
kernel of the case before you have opened i it to suit your own ideas of how 
the kernel should be displayed. Even in that case don’t hedge, don’t post- 
pone, and don’t be evasive. Answer the question definitely and positively, 
but preface the answer with a little warning that you are answering it out 
of sequence and will explain your answer in detail later, by saying some- 
thing perhaps like this: “Your Honor, for reasons which I want to discuss a 
little later, when I have developed the facts a little more fully, I believe that 
the answer to that question is ‘No’ (or ‘Yes’, as the case may be).” 


If the question which the judge has asked is one that under the facts so 
far developed would seem to require an answer at variance with the one 
you are giving, be all the more emphatic about the answer. The judge may 
think he has you in a pocket (and maybe he has! ), but you know what your 
answer is going to have to be to his question when you get to that point in 
the orderly sequence of your argument and if the judge beats you to the 
punch let your answer be emphatic, but, as suggested, coupled with the 
promise of further disclosures. The judge has his answer, which is all he is 
entitled to, and you have saved your right to argue the point at length later, 


“ The writer knows of only one author who countenances any delay in answering 
a judge’s question. Writing in 1934, Harold R. Medina stated, concerning “questions by 
the court requiring a direct and unequivocal answer upon a matter which counsel had 
planned to discuss at some length later on in his argument,” that counsel “should first try 
to have the matter held in abeyance so that it can be taken up in ordinary course” and 
that if this effort is unavailing, then go into the whole subject thoroughly. Medina, 
supra note 2 at 143. This is so contrary to all other writings and to personal observa- 
tion as to what is the most effective way of handling questions from the court that one 
wonders whether the distinguished author would give the same advice now, after his 
notable service on the federal bench, that he gave in 1934. Judge Medina was then 
associate professor at Columbia University, as well as an advocate of experience and 
high reputation at the New York bar. 
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with, in fact, a little preliminary build-up which insures you good attention 
when you reach that point. Again, you should both be happy. 


We have been considering the relevant questions. How about irrele- 
vant ones? Those, too, should be answered, if you have the answer, coupled 
with a statement that for such and such a reason you think the question 
does not arise in the case but you think the answer is thus and so. Perhaps 
the learned judge pursues this further. There is nothing, simply nothing, 
you can do except to answer him respectfully, maintaining your position 
that it is irrelevant and for that reason you are not arguing that matter. 
Inwardly you are hoping that the judge next to him will nudge him to shut 
up and let you go on with your argument. If you maintain a respectful 
but firm attitude, that hope may be realized more often than not. 


One thing that a lawyer arguing in a court of review must never forget 
is that one judge may not be speaking the mind of the entire court at any 
given time, and most probably is not. So long, therefore, as you maintain a 
respectful attitude toward even a pestiferous, overspeaking judge, you have 
a chance to get the sympathy and understanding of the other judges. If 
you become impatient and disrespectful you, like the onlooker who inter- 
venes in a family quarrel, are likely to meet the disapproval of all the judges 
although some of them may disapprove of the questioning that you have had 
to undergo. ° 


Another time to remember that each judge is not the whole court is 
when you are tempted to answer a question in a way that the judge asking 
it apparently wants and expects you to answer it. If that answer is incon- 
sistent with your actual contentions in the case, don’t give it; instead answer 
him honestly and in accordance with your contentions. The judge asking 
the question may explode, but it is far better that he explode than that the 
two other judges or the six other judges sitting with him shall immediately 
recognize your lack of candor in giving an answer inconsistent with your 
position as they know it to be. 


While an attorney should welcome questions from the bench it is 
hardly necessary to announce that fact. The advocate will by his manner 
indicate sufficiently to the court that questions will not be unwelcome. 
Occasionally a judge will ask whether one objects to being interrupte< and a 
response to the effect that “I will try my best to answer any questions that 
may be put to me” will clearly indicate the attitude of counsel. When 
finishing a point it might be well, if you feel that any one of the judges has 
been about to ask a question concerning the point, to pause and say, “If 
there are no questions from the court on this point, I shall pass on to the 
discussion of the question of, etc.” {f some question has been disturbing a 
judge this will encourage him to bring it out in the open where you can 
make your answer and perhaps clear up an irrelevancy or misunderstanding 
that was bothering not only one but perhaps other members of the court. 


a 
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In arguing a case orally a lawyer must constantly keep in mind that he 
is not there to make a speech but that he is there to inform and persuade 
judges whose minds he cannot possibly read. When, therefore, the judges 
by questions to counsel bring forth their views or their doubts, counsel 
should literally rejoice at the opportunity it affords him of making an effec- 
tive argument on a point that concerns the court. Whether he likes it or 
not, counsel must be concerned with points in which the court itself is 
interested. 


THE ATTITUDE OF COUNSEL TOWARD THE COURT 


It has already been emphasized above that regardless of his innermost 
feelings a lawyer arguing before a court of review must maintain a respect- 
ful attitude toward every member of the court. This means that counsel 
should be neither pompous on the one hand nor obsequious on the other. 
Fawning on a judge or complimenting him ostentatiously either because he 
seems to agree with one or because he has written an earlier opinion which 
is greatly relied on is not only distasteful to the judge so singled out, but 
easily may offend the other members of the court. 

In speaking, an attorney should certainly strive to be heard without 
straining the attention of the judges, but an attorney who continually shouts 
fails to realize how annoying that is, particularly when the court is hearing 
oral arguments throughout an entire day or an entire week. A conversa- 
tional tone, loud enough to be easily heard, is more desirable than the shout- 
ing orator or the man who thinks he gets better attention by speaking always 
in a whisper. 

Personal invective directed to opposing parties, opposing counsel, or 
to the judge of the court below is not only in bad taste but is a waste of 
precious time. The court wants light and not heat. The court has the duty 
of deciding a lawsuit but it certainly has no wish to be a referee in a purely 
personal controversy between counsel. 

While an attorney’s manner in court should be pleasant and he should 
try to maintain the proper perspective which comes with a good sense of 
humor, he must remember that a court is not, in listening to oral argument, 
seeking entertainment. The court is listening to the oral argument—at least 
counsel hopes the court is listening—to enable it to decide a case properly. 
Leisurely attempts at humor, personal pleasantries and similar utterances 
which do not directly help the court in performing its functions, of which 
listening to oral argument is a part, are time-consuming and inappropriate. 

Another thing which should be avoided, if for no other reason than 
because it is so trite, is a reference to the shortness of time allowed for oral 
argument. The court knows as well as counsel that the time is short and 
nothing is to be gained by spending precious moments commenting or com- 
plaining about it. 
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In planning an oral argument it is well to allow time for questions and 
unless the case urgently requires use of the entire time it is desirable to stop 
short of the allotted time rather than to be interrupted in the middle of an 
argument which time does not permit you to complete. 


It is almost impossible to time an argument accurately in advance and 
counsel must therefore watch the time carefullly as his argument proceeds. 
If there is a particular matter which must in the opinion of counsel be cov- 
ered, it may be desirable to have an associate give warning when five minutes 
remains—or whatever amount of time is deemed necessary to cover the pro- 
posed point. It seems unwise to ask the court to act as timekeeper, because 
compliance with such a request is likely to make at least one member of 
the court—usually the chief justice or presiding judge—even more conscious 
of the clock than he otherwise would be. 


When time is fully consumed, nothing is to be gained by attempting to 
finish a point unless it can be done in a sentence. It is, of course, desirable 
to quit a little ahead of time so that the argument ends with a completed 
thought. If you are unable to do this and your time is called, the gracious 
thing and that which is the least embarrassing to the court and therefore 
best for you, is simply to quit. 


THE DIFFERENCE IN PROBLEMS OF APPELLANT 
AND APPELLEE 


Because the court is frequently gaining its familiarity with the case 
from the oral argument of the appellant he usually has a greater problem 
than the appellee in making a proper allocation of time. The appellee’s 
time may suffer equally, however, because of the court’s greater familiarity 
with the case by the time appellee speaks. It is not infrequent, therefore, 
that appellant will be required to spend a considerable amount of his time 
answering questions from the court regarding the facts of the case and that 
the appellee will have to use a good deal of his time answering questions 
from the court as to the law. In fact, by the time the appellee addresses the 
court the members of the court may have firm convictions which result in 
considerable argument between court and appellee. 


We have suggested that it is desirable for both sides to cover at least 
in outline form all of the points upon which they rely. This is to give the 
judges an opportunity—which sometimes is important because of some case 
involving the point in the judge’s past experience either as a judge or as a 
lawyer—to ask questions about points in the case which the attorney has not 
intended to argue fully. This outline of the full position of the party is 
also desirable in the case of the appellant because of the requirement that he 
make a fair opening of his case in chief. 

The appellee has need of flexibility in selecting the points to be argued 
in the light of the court’s attitude toward the argument so far made by the 
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appellant. Faced with the ever-present time limitation, appellee should not 
waste his time upon appellant’s points which seem fully understood by the 
court and appear not to have impressed it. 

After selecting the points to argue, the appellee ought not to be smug 
and imply that he is omitting argument on a point because the court is with 
him. Any opinion the court has formed is tentative at best. If the appellee 
senses that the court is with him he ought to use his time on other points. 
He can pass off the apparently favorable point with some such statement as, 
“The court seems to understand our position on this point, and I will, there- 
fore, not discuss it further unless some member of the court has a question to 
ask me about it.” Notice that this does not attempt to pledge the judges 
that their silence means they have no possible doubt on the point, or that 
silence means they agree with counsel. This simply is an indication from 
counsel that he believes the judges “understand” the point. 


There is a temptation to argue a point on which <pparently the court 
is with you and you will therefore have smooth sailing. The trouble with 
this approach is that it has something of an appearance of gloating over your 
adversary, which is unwise, and, also, you may, if you talk long enough, 
convince the court you are wrong! 

It is for the appellee, then, to try to sense what appears important to 
the court and to use his time on those subjects. Nothing is gained by trying 
to evade in oral argument a hard point in a case, because if it is in the brief 
it will appear sooner or later to the judges. If it has not been discussed in 
oral argument you have lost a chance to make clear your contention on the 
point. 

The appellant’s problem on rebuttal is quite similar to the appellee’s 
problem, in that it is extremely important to sense the temper of the court. 
Avoid rehashing things that have already been thoroughly covered on both 
sides. Rebuttal, if extensive, can hardly escape being like warmed-over 
potatoes. However, rebuttal may be extremely useful to clear up miscon- 
ceptions either of fact or law (usually of fact) which the questions of the 
judges may have indicated and which the appellee has not dispelled. No 
lawyer ought to quit before he has corrected every misunderstanding of the 
facts which he can see the court has acquired in the course of the argument. 
Ordinarily, unless something of this sort, or some point not covered by your 
opening, arises during the appellee’s argument, it is better for the appellant 
not to argue further. If he can compress his position or the important points 
in the case into a sentence or two, summing up effectively, that is, of course, 
desirable. 

If appellant’s counsel thinks it unwise or unnecessary to argue further, 
he can state that he believes the issues have been adequately argued and 
briefed for the consideration of the court and that if there are no questions 
he will submit the case without further argument. Such a statement will let 
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the court know that counsel understands that the fact that he has been 
allotted a certain amount of time does not necessarily compel him to use it 
all. It also leaves the court with an impression that the attorney is confident 
of his position, which everyone will agree is a desirable impression to leave. 


CONCLUSION 


Whether it be picking a jury, trying any kind of a law or equity suit, 
or arguing a case in a court of review, methods of equally successful at- 
torneys will differ greatly. Consequently, it is to be hoped that no one 
will gain the impression from what has been written above that there are 
any inexorable rules applicable to successful oral argument. Experience, of 
course, and preparation, always, are of inescapable value to the attorney who 
is arguing a case in a reviewing court. Naturalness, candor, and thorough 
knowledge of one’s case will make it possible for any attorney to acquit 
himself creditably in delivering an oral argument. For students or for 
lawyers who have more than a passing interest in the subject, a reading of 
the authorities cited in footnote two and other available advice ** both from 
judges and attorneys skilled in the field can be recommended. 


“The writer is indebted to Paul Ware, Esquire, whose article on briefwriting 
immediately precedes this article, for the following list, some of which will be of 
particular interest to Illinois lawyers: Carter, Preparation and Presentation of Cases in 
Courts of Review, 12 Int. L. Rev. 147 (Oct. 1917); Evans, 11 Cat. B. Rec. 321, 323 
(1928); Thompson, Practice in the Supreme Court of Illinois, 10 Cm. B. Rec. 97 (Jan. 
1927); Anderson, Briefs and Arguments that Help the Courts, 17 Tenn. L. Rev. 691 
(Dec. 1942); Wilkins, The Argument of an Appeal, 34 Mass. L.Q. 13, 18-24 (July 1949); 
Carswell, The Briefing and Argument of an Appeal, 16 Brooxtyn L. Rev. 147, 155-158 
(April 1950); Qua, Suggestions about Briefs and Arguments, 32 Mass. L.Q. 16, 24-27 
(Oct. 1947); Miller, Introduction to Oral Argument of an Appeal, 25 Fra. L.J. 219 
(June 1951); Blair, Appellate Briefs and Advocacy, 18 Forn. L. Rev. 30, 46-47 (1949); 
Steinheimer, Winning on Appeal, 29 Micu. Sr. B.J. 16 (Oct. 1950). 
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ESTABLISHING THE BASIS FOR 
APPELLATE KEVIEW 


BY WILLIAM C. WINES * 


THE LOGIC OF JURISTIC TECHNIQUES and those practical con- 
siderations which counsel against repeated trials of issues of fact result in 
the principle that only matter “apparent upon the record transmitted from 
the court below” can be considered upon appeal or writ of error. Indeed, 
the inhibition against excursion from the lower court’s record has been held 
to be a limitation upon the appellate jurisdiction of the Illinois Supreme 
and appellate courts inherent in the constitutional provisions creating the 
Supreme Court and authorizing the legislative creation of appellate courts. * 


Appellate review, then, may be defined as that phase of judicature in 
which a written record, occasionally supplemented by physical exhibits, 
is scrutinized by a court of superior but limited jurisdiction with a view to 
corrective judgment if, but not unless, error is patent thereon, and without 
recourse to matter extrinsic to it. ? 


Although it is always necessary, it is generally by no means sufficient 
that manifest error merely appear upon a perusal of the record. With few 
but very important exceptions to be noted hereafter, it is requisite not only 
that the error appear but that it be “saved” or “preserved” for review; or, 
as the courts often state the matter the other way about, it must appear that 
the error has not been “waived,” “abandoned,” or “cured.” 

We therefore venture the following statement, the.explanation of which 
will constitute this discussion. In order to warrant corrective action by an 
appellate tribunal, there must be: 

(1) a “record,” a term that is by no means self-defining in its legal 
implication, 

(2) upon which error is apparent, 

(3) which error has not been “waived,” “abandoned,” or “cured” in 
its transcript. 


* WILLIAM C. WINES. Undergraduate study, 1927-1929, University of 
Illinois; law study, 1929-1932, Northwestern University; since 1941, 
Assistant Attorney General of the State of Illinois in charge of appeals. 


*A statutory provision which undertakes to authorize the introduction of new 
evidence in the reviewing court has been held unconstitutional as an attempt to confer 
original jurisdiction on the court. Schmidt v. Life Assurance Society, 376 Ill. 183, 33 
N.E.2d 485 (1941); cited with approval in Atkins v. Atkins, 393 Ill. 202, 65 N.E.2d 
801 (1946). 

* Ibid. 
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THE RECORD: A JURIDICAL CONCEPT 


Deeply rooted in our juristic traditions is the notion that a judicial 
record susceptible of appellate review is an official and authenticated mem- 
orial of those proceedings which are inscribed in it. Historically, it has not 
been sufficient that the reviewing court be satisfied in point of fact of the 
accuracy of the parchment roll or paper as a recital of what occurred in the 
lower tribunal. It has been authenticity, not accuracy, that has been the 
criterion of what constitutes a record. It was a classical rule that a tran- 
script not properly authenticated was not a record at all and that, on the 
other hand, an authenticated record could not be contradicted, impeached, 
or even supplemented by matter de hors it. * 

The history of the juridical concept of record in British and American 
courts of common law is broadly analagous to, but by no means identical 
with, the juridical concept of “record” in courts of chancery. The concept 
of record in statutory proceedings has been similar to, but in important 
respects different from both the common law and equity concept of the 
judicial record. 

The British common law record was a parchment roll or scroll upon 
which were inscribed the original writ and return thereof, the pleadings 
properly so called (not every documentary motion or notice being a part of 
the juridical record even though it physically formed a part of the mem- 
oranda of the case), the recital of the impanelment of a jury, the verdict, 
such post verdict motions as the motion in arrest of judgment, the common 
law motion for judgment zon obstante veredicto, which was based upon 
the pleadings and not upon the evidence, the motions for repleader, the 
motion for venire facias de novo, the final judgment, and certain other 
proceedings no longer in use. * 

It is significant that at common law, a recital of the evidence, whether 
transcribed verbatim or in substance, formed no part of the common law 
record. 5 

In chancery, generally speaking, all proceedings that were officially 
transcribed comprised ipso facto parts of the juridical record. Thus, the 
report of testimony taken before a master or in open court formed a part 
of the record proper in a chancery case. 


*The distinction between the lawyer’s and the layman’s concept of a judicial 
record is illustrated in nearly every term of the Illinois Supreme Court by cases in. 
which non lawyer prisoners attach affidavits supported by uncertified transcripts, and 
other assertions of matters which, if physically before the court, are regarded by the 
court, as comprising parts of the record. See, People v. Carter, 408 Ill. 616, 97 N.E.2d 
836 (1951); People v. Flannigan, 398 Ill. 55, 74 N.E.2d 801 (1947); People v. Arnold, 
396 Ill. 440, 72 N.E.2d 188 (1947); People v. Vaughn, 390 Ill. 360, 61 N.E.2d 546 (1945); 
People v. Ambolo, 343 Ill. 480, 175 N.E. 776 (1931). 

“Nason v. Letz, 73 Ill. 371 (1874); Dopp & Epmonps, ILtinots APPELLATE Pro- 
CEDURE, § 853; 6 NicHots Civit Practice Act, § 6195 (1942). 

‘People v. Board of Review, 263 Ill. 326, 105 N.E. 128 (1914); Alward v. Harper, 
253 Ill. 294, 97 N.E. 653 (1912); NicHots, op. cit. supra note 4, at § 6195. 
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The practice of making a memorandum of matters occurring in com- 
mon law nisi prius courts but conceptually “outside the record” and having 
the memorandum certified by the judge before filing it with the clerk gave 
rise to the common law concept of “bill of exceptions” a concept unknown 
to pure chancery practice. 

Until the advent of the Civil Practice Act distinctions between the com- 
mon law and equity concept of the juridical record were of vital importance 
in Illinois appellate practice in civil cases. As we shall see in a moment, that 
concept is still important in Illinois criminal cases. Prior to the Practice Act, 
it was the rule in common law civil cases that a transcript of testimony or 
other proceedings not conceptually a part of the juridical record, although 
not challenged as to accuracy by the appellee or the defendant in error, 
could not be considered by the reviewing court. 


In order to constitute such a transcript a “bill of exceptions” and to 
comprise it within the juridical record it was necessary not only that it be 
transcribed, but that it be signed by the judge and filed with the clerk within 
the time fixed by law.® This is still the rule as to criminal cases.* No such 
rule ever obtained in chancery practice. 


What comprises the juridical record in a statutory proceeding, un- 
known both to common law and to equity? This question arose in the 
case of Cullen v. Stevens, * a divorce case. Divorce as a substantive concept 
is of course unknown to both common law and equity. In Illinois, divorce 
causes proceed generally according to chancery practice with two sig- 
nificant exceptions: testimony must be taken in open court, ° references to 
masters being improper except with respect to such incidents and con- 
sequences of divorce as alimony, property settlement, and the like, and trial 
by jury may be had at the instance of either party.*° In the Cullen case, 
there was an attempt to impeach a divorce decree of the city court of Calu- 
met City in a collateral proceeding in the Circuit Court of Cook County. 
A transcript of the evidence taken at the cause indicated that the plaintiff 
was not a resident of Calumet City. This fact, if judicially cognizable in 
a proceeding collaterally attacking the decree, would vitiate the decree for 
want of the city court’s jurisdiction to enter it. But the Supreme Court 
of Illinois held that this transcript comprised no part of the juridical record 
and must be ignored. Here, then, is a case illustrating the importance 
of the juridical concept of the record. An admittedly accurate transcript 
of the proceedings before the City Court of Calumet City disclosed un- 
contested facts voiding the decree for want of jurisdiction. Yet, because 


* People v. Harrigan, 291 Ill. 206, 125 N.E. 903 (1920); Conductors’ Mutual Aid & 
Benefit Ass’n v. Leonard, 166 Ill. 154, 46 N.E. 756 (1897); Corey v. Russell, 3 Gilm. 366 
(Ill. 1846); Heberlein v. Wendt, 99 Ill. App. 506 (1st Dist. 1902). 

* People v. Tait, 390 Ill. 272, 61 N.E.2d 166 (1945). 

® Cullen v. Stevens, 389 Ill. 35, 58 N.E.2d 456 (1945). 

*Int. Rev. Svat., c. 40, § 9 (1951). 

* Id. § 8. 
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this transcript comprised no part of the juridical record it was treated as 
though it never existed. The parties remained divorced. 

It will be observed that had classical principles of chancery practice 
been applied, this transcript of proceedings would have comprised a part 
of the chancellor’s juridical record, for, as we have seen, the concept of bill 
of exceptions, as distinct from record proper, has never obtained in chancery. 
But, strictly speaking, a divorce proceeding is not, although it resembles, a 
chancery proceeding. 


THE JURIDICAL RECORD IN CIVIL CASES 
SINCE THE CIVIL PRACTICE ACT 


The Civil Practice Act and the Illinois Supreme Court Rules imple- 
menting it have wrought a profound change in the concept of the juridical 
record. Section 74 of the Civil Practice Act ™ provides as follows: 


“(2) All distinctions between the common law record, the bill of ex- 
ceptions and the certificate of evidence, for the purpose of determin- 
ing what is properly before the reviewing court, are hereby abolished. 
The trial court record shall include every writ, pleading, motion, order, 
affidavit and other document filed or entered in the cause and all mat- 
ters before the trial court which shall be certified as a part of such 
record by the judge thereof. All matters in the trial court record 
actually before the court on appeal may be considered by the court for 
all purposes, but if not properly authenticated the court may order 
such further authentication as it may deem advisable.” 


Rule 36 of the Illinois Supreme Court Rules implementing the act pro- 
vides as follows: *? 

“(4) A claim that any matter in the trial court record actually before 
the court on appeal is not properly authenticated may be raised only 
by motion filed by the appellant or appellee before or at the time of 
filing his brief. Such motions shall be subject to the provisions of 
Rule 49, and each motion shall be supported by affidavit showing, not 
only that the matter complained of 1s not properly authenticated, but 
that it is in fact incorrect, and that injury will result to the objecting 
party because of its inclusion. Unless a motion is made in the manner 
required by this rule, the record shall be deemed to be correct.” 


Since enactment of the Civil Practice Act and the promulgation of 
rules authorized by it, the distinction between bill of exceptions and the 
common law record proper has been abolished in civil cases. Indeed, the 
term “bill of exceptions” is no longer used. The statutory term “report of 
proceedings at the trial” has replaced it. It is important to observe that 
the “report of proceedings at the trial” is mot merely a new name for the 


1d. c. 110, § 198. 
31d. § 259.36. 
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“bill of exceptions.” Many documents filed in the cause and partaking of 
the nature of pleadings were not parts of the common law record. For 
example, a motion for a new trial formed no part of the common law record. 
Today, of course, a motion for a new trial is a part of the record and need 
not be separately embodied in the report of the proceedings of the trial. 


If, however, the clerk of the trial court refuses to certify as correct a 
portion of the physical transcript filed by the appellant and the appellee 
makes a motion, supported by affidavit, setting forth that the uncertified 
portion is incorrect and prejudicial to him, the appellate court has no 
jurisdiction to determine that the physical record is in fact correct and to 
treat it as authentic or command its authentication by the trial court’s clerk. 
See, People ex rel. Campo v. Matchett, ** in which the Illinois Supreme Court 
commanded the appellate court by mandamus to expunge an order requiring 
the certification of previously uncertified portions of a transcript in the 
face of an affidavit that they were not correct and were prejudicial. This 
result ensues from the inherent limitation upon the appellate court’s juris- 
diction, which limitation, as we have seen, inhibits that court from crying 
de novo questions of fact. A disputed question as to the correctness of a 
record is a question of fact. 


THE JURIDICAL RECORD IN CRIMINAL CASES 


If the Illinois Supreme Court had not repeatedly spoken on the subject, 
one might conclude from the provisions of the Illinois Criminal Code that 
the same concept of juridical record would obtain in criminal cases as 
obtains in civil cases. However, this is not true. The Criminal Appeals Act 
is in full as follows: ** 


“Except as otherwise provided in this Act, proceedings for review of 
criminal cases and for the examination of sureties on any bond, shall be 
the same as in civil cases.” 


The Illinois Supreme Court has directly held that the Criminal Appeals 
Act does not apply to the matter of the juridical record. In People v. Tait, * 
the Supreme Court refused to entertain a prisoner’s claim that he had been 
confined in jail for more than four terms of court without either having 
had or having waived a trial within that period of time, although that fact 
appeared in an unanswered motion for the defendant’s discharge. The 
Supreme Court held that the motion, although filed in the trial court and 
physically transcribed in the record before the Supreme Court, could not 
be considered because it had not been embodied in a bill of exceptions. Ap- 
parently the court’s attention was not called to the fact that the motion was 


8 304 Ill. 464, 68 N.E.2d 747 (1946). 
* Tit. Rev. Srat., c. 38, § 780 1/4 (1951). 
© 390 Ill. 272, 61 N.E.2d 377 (1945). 
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in substance a plea, since it asserted a ground for a discharge, and historically 
pleas have always comprised a part of the common law record. 

Bills of exception must be procured within one hundred days, or within 
an extension of time procured within such one hundred days, or within sub- 
sequent extensions of time from the date of the judgment. *° Hence, though 
a writ of error in a criminal case may be sued out at any time within twenty 
years, *7 a bill of exceptions must be procured, or an extension or extensions 
of time applied for within one hundred days from the date of the judgment 
of conviction. (The rule formerly was fifty days; the statute was amended 
March 1, 1950 to one hundred days). 


RESTATEMENT OF THE PRESENT ILLINOIS CONCEPT 
OF THE JURIDICAL RECORD 


In Illinois, the juridical record in civil cases for purposes of appeal or 
writ of error is comprised of a transcription of all documents, whether 
technical pleadings or not, filed in the cause and all orders of court, whether 
such documents and orders would have formerly been included in the com- 
mon law record or embodied in a bill of exceptions, and whether properly 
authenticated or not in the absence of an affidavit impeaching uncertified 
portions of the record. But, where the purpose of scrutinizing the record 
is not that of appellate review but of a collateral attack upon statutory 
proceedings such as divorce cases, a report of the proceedings at the trial 
forms no part of the juridical record. In criminal cases, the common law 
concept of the juridical record still obtains. 


WHAT ERRORS APPARENT ON THE RECORD CAN BE 
CONSIDERED ALTHOUGH THEY WERE NOT 
URGED IN THE COURT BELOW? 


Jurisdiction of the Subject Matter and Person 


It is axiomatic that where a judgment is void for want of jurisdiction, 
either of the person or of the subject matter, the matter of invalidity may 
be urged for the first time upon appeal or writ of error even though it was 
not suggested in the court below. ** 

So far as jurisdiction of the subject matter is concerned, there can be no 
question of waiver of the point; for jurisdiction of the subject matter cannot 


* Tut. Rev. Srat., c. 110, § 259.70A (1951). 

* United States ex rel. Foley v. Ragen, 143 F.2d 774 (7th Cir. 1944); People v. 
Kidd, 401 Ill. 230, 81 N.E.2d 892 (1948); People v. Kobley, 390 Ill. 565, 62 N.E.2d 
454 (1945); People v. Johns, 388 Ill. 212, 57 N.E.2d 895 (1944). 

% Werner v. LC.R.R. Co., 379 Ill. 559, 42 N.E.2d 82 (1942); Gottlieb v. Crowe, 
368 Ill. 88, 12 N.E.2d 881 (1938); O’Shea v. Farrelly, 302 Ill. 126, 134 N.E. 2 (1922); 
Kingston v. Anderson, 300 Ill. 577, 133 N.E. 273 (1921); Town of Audubon v. Hand, 223 
Ill. 367, 79 N.E. 71 (1906). 
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be conferred even by express consent.. Where jurisdiction of the person is 
concerned, however, it is important to note that such jurisdiction can be 
conferred by a general appearance, not coupled with insistence upon a lack 
of such jurisdiction. 


Before the advent of the Civil Practice Act, defending upon the merits 
constituted a submission of the defendant’s person to the court’s jurisdiction 
even though the defendant attempted to couple his defense to the merits 
with a plea to the jurisdiction of his person.” But Section 43 of the Civil 
Practice Act *! now permits combining defenses to the jurisdiction of the 
subject matter or the person with defenses on the merits. The Appellate 
Court of the Fourth District has recently held that a defense to the jurisdic- 
tion of the person, if asserted, is not waived by going to trial upon the 
merits. ** This is of course a very important change in our adjective law. 


Statement of a Cause of Action 


It is of course beyond the purview of this article to treat the general 
subject of jurisdiction of Illinois courts. But it is fairly within the ambit of 
the present discussion to make and emphasize the following observations. 


With respect to jurisdiction over the subject matter, there is a profound, 
indeed, a basic distinction with respect to common law and equity pro- 
ceedings, including common law actions and equitable suits for the vindica- 
tion of statutory rights, on the one hand, and statutory proceedings on the 
other hand. 


Common law actions, as the term is used since the advent of the Civil 
Practice Act, include actions of the generic type known to the common law, 
that is, actions ex delicto and ex contractu generated by a statute. For 
example, all taxes in Illinois are imposed by virtue of a statute, there being 
no common law levy of exaction or tribute such as was known to the com- 
mon law of feudalism. Hence the state’s, county’s, or municipal body 
politic’s right to recover taxes is always statutory. But the action of debt 
was a common law action which lay for the recovery of taxes imposed by 
act of parliament. The Illinois Supreme Court has held at least twice that 
suits for the recovery of taxes are in substance common law actions of debt 
and not statutory actions, even though the substantive liability is necessarily 
created by the taxing act. -* Similarly, the liability for wrongful death, the 


* People v. Village of Lyons, 400 Ill. 82, 79 N.E.2d 33 (1948); Wilson Bros. v. 
Haege, 347 Ill. 140, 179 N.E. 459 (1932); Brown v. VanKueren, 340 Ill. 118, 172 N.E. 1 
(1930). 

*” Kunde v. Prentice, 329 Ill. 82, 160 N.E. 193 (1928); Kelly v. Brown, 310 Ill. 319, 
141 N.E. 743 (1923); Nicholes v. The People, 165 Ill. 502, 46 N.E. 237 (1897); Mitchell v. 
Jacobs, 17 Ill. 234 (1855). 

Tit. Rev. Srat., c. 110, § 167 (1951). 

* Keller v. Snyder, 344 Ill. App. 294, 100 N.E.2d 672 (4th Dist. 1951). 

* Joch v. Department of Revenue, 410 Ill. 308, 102 N.E.2d 122 (1951); Superior 
Coal Co. v. O’Brien, 383 Ill. 394, 50 N.E.2d 453 (1943). 
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liability under the dram shop act, and the absolute liability to a minor who 
is injured while unlawfully employed are all statutory causes of action. 
Yet it has never been suggested that the actions, that is, the suits brought 
upon these causes of action, were anything other than common law actions 
for tort in the nature of actions of trespass on the case. Indeed, it has been 
held specifically that a suit to recover for injuries sustained by a minor while 
unlawfully employed is a common law action for the vindication of a 
statutory cause of action. ** 

On the other hand, divorce and separate maintenance were unknown 
to common law or equity. The character of relief granted was alien to 
the jurisdiction of common law and chancery courts. It has been held that 
separate maintenance suits and divorce suits are statutory actions. 

The distinction becomes important because failure to state a cause of 
action in a suit at law or in equity is not, as many lawyers suppose, a jurisdic- 
tional defect. *° The generally accepted theory is that a court of general 
common law and equity jurisdiction has jurisdiction to determine whether a 
complaint states a cause of action at law or ground of relief in equity. So 
far as collateral attack is concerned, the determination, even though 
erroneous, is conclusive. 

But with respect to statutory proceedings, that is, proceedings of a 
character unknown to common law or equity, the averment of every 
material fact is requisite not only to the statement of a cause of action but to 
the court’s jurisdiction. *° 

But in all types of litigation~common law, chancery, statutory, and 
criminal—the total failure to state a cause of action, as distinct from the 
defective statement of a cause of action, may be raised for the first time on 
appeal. *7 

This principle is more important practically than may immediately 
appear. What constitutes the statement of a cause of action depends upon 
the ultimate substantive law governing the rights of the parties with respect 
to the transaction or transactions in question. Hence, where it is contended 
that a defendant can not on any theory be liable to the plaintiff, the con- 
tention may often be made for the first time on appeal because it amounts 
to the contention that the complaint could not possibly have stated a sub- 
stantive cause of action against defendant. 


* Gill v. Boston Store, 337 Ill. 70, 168 N.E. 895 (1929); Beauchamp v. Sturges & 
Burn Co., 250 Ill. 303, 95 N.E. 204 (1911); American Car Co. v. Armentraut, 214 Ill. 509, 
73 N.E. 766 (1905). 

* Joch v. Department of Revenue, supra note 23. 

** Commerce Com. v. E. St. L. & C. Ry. Co., 361 Ill. 606, 198 N.E. 716 (1935); West 
Side Tr. & Sav. Bank v. Lopoten, 358 Ill. 631, 193 N.E. 462 (1934). 

* Krachock v. Department of Revenue, 403 Ill. 148, 85 N.E.2d 682 (1949); Owens- 
Il]. Glass Co. v. McKibbin, 385 Ill. 245, 52 N.E.2d 177 (1944); Connett v. Winget, 374 
I]. 531, 30 N.E.2d 1 (1940); Sargent Co. v. Baublis, 215 Ill. 428, 74 N.E. 455 (1905). 


ROR PBN chagieasrenanc 


HARARE 


Fi ai 



















Se Ra Ree oie es 











SPRING] BASIS FOR APPELLATE REVIEW 143 


Suppose a plaintiff states and proves a good cause of action. Suppose, 
however, that the cause of action stated is not the cause of action proved. 
Can this contention be raised for the first time on appeal? The answer is in 
the negative. The fault is one of variance. A claim of variance must be 
asserted at the trial or it is waived. *8 


Suppose that there is no evidence fairly tending to prove a cause of 
action at all. May this question be raised for the first time on appeal? The 
answer is again in the negative. Failure to prove a cause of action must be 
raised by a motion for a directed verdict if the trial is one before a jury, * 
or by a motion for judgment if the case is not tried at law. *° Such a motion 
raises no question as to the weight of the evidence. If there is a conflict in 
the evidence, such a motion assumes the truth of the version of the testimony 
that is most favorable to the adversary party and concedes all inferences and 
intendments that may reasonably be cited in their favor. * 


Objections to Master’s Report 


May error in a master’s report be complained of. even though no ob- 
jections were filed or exceptions taken thereto? If it is contended that the 
master’s findings and recommendations are not supported by the manifest 
weight of the evidence, objections and exceptions must be filed or the point 
is waived. But if the party is willing to accept the master’s findings of fact 
on disputed issues and raise only questions of law, no objections or excep- 
tions are necessary. *” 


Objections to Reception or Exclusion of Evidence 


With respect to objections to the reception of evidence, the rule is 
general that objections must be made or the point is waived. ** Moreover, 
there is authority to the effect that if an objection is made and not ruled 
upon, it is waived, unless counsel insists upon a ruling. Where evidence is 
sought to be introduced in chief, but is excluded, an offer of proof must be 
made in order to preserve the point. *** This rule is not generally enforced 
with respect to cross examination, since a party cannot be deemed to know 
what answer he would elicit on cross examination if the question were 
permitted, and so cannot make an offer of proof. 


* Wabash Ry. Co. v. Billings, 212 Ill. 37, 72 N.E. 2 (1904); Probst Construction Co. 
v. Foley, 166 Ill. 31, 46 N.E. 750 (1897). 

Williams v. Consumers Co., 352 Ill. 51, 185 N.E. 217 (1933); Foreman State T. & 
S. Bank v. Demeter, 347 Ill. 72, 179 N.E. 465 (1932). 

*® Bohnert v. Ben Hur Life Ass’n., 362 Ill. 403, 200 N.E. 326 (1936). 

= Hunt v. Vermilion Co. Child. Home, 381 Ill. 29, 44 N.E.2d 609 (1942). 

*Clavey v. Schnadt, 272 Ill. 464, 112 N.E. 360 (1916); Pace v. Pace, 271 Ill. 114, 
110 N.E. 878 (1915). 

* Rohrhof v. Schmidt, 218 Ill. 585, 75 N.E. 1062 (1905). 

338 3 Nicuots Crvit Practice Act, J 3424 (1941); Grosh v. Acom, 325 Ill. 474, 490 
(1927); Whyte v. Rogers, 303 Ill. App. 115, 24 N.E.2d 745 (1940); Skomoroske v. 
Marcotte, 255 Ill. App. 1 (1929); Owens v. Guerney, 241 Ill. App. 477 (1926). 
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Motion for a New Trial 


May a new trial be sought, even though no motion for a new trial was 
made? If the grounds for seeking a new trial are that the verdict of the 
jury is contrary to the manifest weight of the evidence, a motion for new 
trial must be made or the point is waived. ** But if the error is one of law, 
e.g., in the manner of the giving of instructions only, a new trial may be 
sought and granted on appeal even though no motion for new trial was 
made. *° 

With respect to the sufficiency of a motion for a new trial, the follow- 
ing observations are important. Section 68 of the Civil Practice Act * 
reenacted a similar provision in Section 77(1) of the Practice Act of 1907 
and provides as follows: 


“It shall be sufficient for the jury to pronounce their verdict by 
their foreman in open court, without reducing the same to writing if it 
is a general verdict, and the court shall enter the same in form, under the 
direction of the court; and if either party may wish to move for a new 
trial or in arrest of judgment, or for a judgment notwithstanding the 
verdict, he shall, before final judgment be entered, or within ten days 
thereafter, or within such time as the court may allow on motion made 
within such ten days, by himself or counsel, file the points in writing, 
particularly specifying the grounds of such motion, and final judgment 
and execution thereon shall thereupon be stayed until such motion can 
be heard by the court. The time for appeal from such judgment shall 
not begin to run until the court shall rule upon the motion.” 


Notwithstanding provisions of this statute the rule is well settled in 
civil cases that an oral motion for new trial is sufficient, and this is so 
even though the oral motion points to no particular error, unless the adverse 
party obtains a rule on the losing party to file a written motion in com- 
pliance with the statute. *” 

Where the error complained of is alleged inflammatory argument of 
counsel, many cases, both civil and criminal, hold that neither an objection 
or motion for new trial is sufficient to preserve this error for review. These 
cases provide that the mode of preserving the error is to move for a 
mistrial. 

This is a rule that, in the opinion of the writer, ought to be changed. 
It enables counsel to indulge in incendiary argument, knowing that his 
opponent must either waive the point or consent to the heavy cost of a new 


* People v. Amore, 369 Ill. 245, 16 N.E.2d 720 (1938); People v. Leonardi, 338 Ill. 
177, 170 N.E. 218 (1930); Anderson v. Karstens, 297 Ill. 76, 130 N.E. 338 (1921). 

* Smith v. Hunter, 171 Ill. App. 31 (3d Dist. 1912). 

* Tur. Rev. Srat., c. 110, § 192 (1915). 

* People v. Jankowski, 391 Ill. 298, 63 N.E.2d 362 (1945); People v. Cohen, 352 
Ill. 380, 185 N.E. 608 (1933); Anderson v. Karstens, 297 Ill. 76, 130 N.E. 338 (1921); 
Donnelly v. Pennsylvania R. Co., 342 Hl. App. 556, 97 N.E.2d 846 (1st Dist. 1951); 
Doellefield v. Travelers Insurance Co., 303 Ill. App. 123, 24 N.E.2d 904 (2d Dist. 1940). 
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trial before he learns whether he would have succeeded in the trial in which 
the error occurred. If the rule were sound at all, it ought to be equally 
applicable where the objection is not the prejudicial argument but the 
prejudicial evidence or prejudicial instructions. Yet it has never been sug- 
gested that a motion for mistrial, as distinguished from the motion for new 
trial, is necessary to preserve objections to evidence on the ground that its 
admission is prejudicial or that instructions are erroneous and harmless. 


Take, for example, the case of a defendant accused of a crime. The 
defendant, who may be of extremely modest means, and not at large on bail, 
has engaged a lawyer and has gone to the expense of bringing many 
witnesses to court. A prosecuting attorney then engages in vicious and 
inflammatory argument. He ought not to be able to put the defendant in 
the position of having to acquiesce in the professional misconduct of a 
public official unless the defendant is willing to forego his chance of an 
acquittal in this case, go to the expense of a new trial, remain in jail until 
such new trial can be had, and hope that his witnesses will again be 
available. . 


It is said that a defendant ought not to be able to speculate on the re- 
sult of a trial thus infected with error, taking the benefit of the verdict if 
favorable to him and claiming a new trial if it is unfavorable. He should, 
so the argument runs, make his election before the verdict is in. 


But why should he not be entitled to speculate? It is the misconduct 
of the state’s attorney, not that of the defendant, that creates the dilemma. 
If the state’s attorney asks an improper question, a mere objection, followed 
by a motion for a new trial, is sufficient to raise and preserve the error. The 
defendant may abide the verdict, taking the advantage of an acquittal if 
one results and winning a new trial if the error is deemed prejudicial. He 
may do the same thing when a state’s attorney tenders an improper instruc- 
tion. He may do the same thing when a jury is improperly impaneled. 
Why should error occurring in the state’s attorney’s argument be treated 
differently in this respect from any other error that prejudices the rights 
of the accused? 


PRESERVING FEDERAL QUESTIONS IN STATE COURTS 
FOR REVIEW BY THE SUPREME COURT OF 
THE UNITED STATES 


Where a litigant intends to raise a federal constitutional or other federal 
question in a state court with a view of preserving it for ultimate review by 
the Supreme Court of the United States on certiorari or direct appeal, special 
problems arise. They are not very different problems but must be borne 
in mind. They arise from the fact that in order to elicit such review, the 
litigant must comply with both the state and the federal canons of appellate 
judicature. 
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The federal requirement that a federal question must be “set up and 
specially claimed” and preserved for review in the state courts is more than 
a principle of federal appellate procedure. It marks the limits of the United 
States Supreme Court’s appellate jurisdiction. The United States Supreme 
Court has many times held that it is without jurisdiction to review a question 
that was not “set up and specially claimed” and preserved for review in the 
state court. 

Generally, what constitutes a proper assertion and preservation of claim 
of federal right in a state court is a matter of state, not federal, law. ** But 
the United States Supreme Court has intimated that state rules of procedure 
must not be so unreasonable as themselves to be unconstitutional as not 
affording a fair means for the assertion and vindication of federal rights. *° 

Finally, it should be noted that where a state court has decided a federal 
question upon the merits, it is conclusively presumed that the question was 
properly raised in the state court and it can not be contended in the United 
States Supreme Court that under the laws of the state, the point was 
waived. *° 


* Parker v. Illinois, 333 U.S. 571, 68 Sup. Cr. 708, 92 L. Ed. 886 (1948); Herndon v. 
Georgia, 295 US. 441, 55 Sup. Cr. 794, 79 L. Ed. 1530 (1935). 

* Cf. Parker v. Illinois, supra note 38. 

“ Beauharnais v. Illinois, decided April 25, 1952 by the U. S. Supreme Court but 
not yet reported. 
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Case Comments 


ALIMONY—Lump Sum Property Settlement Not Subject to Modification. 
(Illinois) 


In 1946 a decree of divorce was entered between the parties to the 
present suit requiring the husband to pay to the wife $267 per month for ten 
months pursuant to a settlement agreement incorporated into the decree. The 
payments were described as a lump sum property settlement and alimony in 
gross. Upon the wife’s remarriage the husband ceased payment and the wife 
instituted the present action citing the defendant for contempt. The de- 
fendant answered, and his prayer for modification barring future payments 
was granted. The appellate court reversed the order. On appeal, held: 
Judgment affirmed. Where it clearly appears that the order is for the 
support and maintenance of the spouse the order is modifiable at any time, 
but where, as here, the order recited that it was a lump sum property settle- 
ment and the facts indicated that a consideration in addition to release of 
alimony claims was given, the subsequent remarriage of the wife did not 
affect the agreement. Walters v. Walters, 409 Ill. 298, 99 N.E.2d 342 (1951). 


Unfortunately, strife is not always banished by severance of the 
marital vows as evidenced by the number of cases involving the issue of 
alimony modification. Section 19 of the Illinois Divorce Act’ provides for 
modification of alimony at any time subsequent to a decree. But the per- 
plexing problem of distinguishing between alimony and property settlement 
agreements which have been incorporated into a court decree has consistently 
annoyed the courts. ? 


Fundamentally, alimony is an award in fulfillment of the husband’s 
obligation to support the wife.* Property settlements are usually the result 
of agreement between husband and wife as to an equitable distribution of 
their respective interests in property accumulated during the marriage. ‘ 
Property settlements and alimony stipulations may be made by the parties 
independently of court supervision, *® but such agreements are valid only 
when they are not entered into collusively and with an intent to facilitate 
divorce.* Both alimony and property agreements may be adopted or re- 
jected by the court during divorce proceedings,’ but if a property settle- 


Ii. Rev. Srat., c. 40, § 19 (1949). 

*If an agreement is incorporated into a court decree it loses its contractual nature 
and is thereafter enforced as part of the decree. Adler v. Adler, 373 Ill. 361, 369, 26 
N.E.2d 504, 508 (1940). 

* Adams v. Storey, 135 Ill. 448, 26 N.E. 582 (1890); Banck v. Banck, 322 Ill. App. 
369, 54 N.E.2d 577 (1st Dist. 1944). 

* Adler v. Adler, 373 Ill. 361, 26 N.E.2d 504 (1940). 

* Magginnis v. Magginnis, 323 Ill. 113, 153 N.E. 654 (1926). 

*Ibid. Storey v. Storey, 125 Ill. 608, 18 N.E. 329 (1888). 

" Ibid. 
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ment agreement is incorporated into the divorce decree such an award is not 
subject to modification. * 

Much confusion has resulted from the indiscriminate use of terms such 
as “gross alimony” and “in lieu of alimony.” Early decisions have stated 
that if alimony is awarded as a fixed sum payable in one installment instead 
of in an indeterminate number of installments, the obligation is not subject 
to modification. ® Such sum has been entitled “gross alimony.” *° However, 
even if the sum has been liquidated, if it is payable in installments it may be 
terminated upon a proper showing. ** Where so called “gross alimony” has 
been awarded, the allowance has been predicated upon something more than 
mere support. 

Many astute lawyers have sought to perpetuate settlements beyond the 
precarious existence afforded alimony by labelling them “gross alimony” or 
settlements “in lieu of alimony.” But the courts have cast an unsympathetic 
eye upon this subterfuge. In Banck v. Banck** the decree recited that the 
settlement was “gross alimony;” however, the court ignored the label and 
approached the problem upon a factual basis. It found that the wife’s right 
to inchoate dower (her sole claim to the husband’s property) was suf- 
ficiently satisfied by receipt of lands under the agreement, and that the 
further obligation for installment payments was merely provision for sup- 
port, and modifiable. Similarly, Adler v. Adler ** held that because the wife 
had lost her inchoate right of dower by the divorce, and that all equitable 
claims to property had been disposed of, the provision for monetary pay- 
ments could only be alimony. 

No contention is made that a label should be controlling as to the sub- 
stance of the agreement, but if the trial court has adopted the label into its 
decree, a presumption should arise in favor of the label adopted. This 
presumption should then be rebuttable only upon full investigation of the 
facts by the appellate court. Of course, the prerequisite would be that the 
trial court has first satisfied itself as to the authenticity of the label. 


It is interesting to note that the instant case accorded considerable 
weight to the recitation that the agreement was a lump sum property settle- 
ment. This in itself evidences a very different attitude than taken in the 


* Banck v. Banck, 322 Ill. App. 369, 54 N.E.2d 577 (3d Dist. 1944). 

* Plaster v. Plaster, 47 Ill. 290 (1868); Plotke v. Plotke, 177 Ill. App. 344 (1st Dist. 
1913). While alimony is usually payable in periodic installments inde Anite in number 
(Shaw v. Shaw, 144 Ill. 586, 3 N.E. 271 [1885]) it may also appear in the form of a 
lump sum payable in one installment (Anderson v. Anderson, 380 Ill. 435, 44 N.E.2d 
54 [1942]) or as a lump sum payable in a series of installments (De La Cour v. De La 
Cour, 363 Ill. 545, 2 N.E.2d 896 [1936]). 

* Plaster v. Plaster, supra note 9. 

“Banck v. Banck, 322 Ill. App. 369, 54 N.E.2d 577 (3d Dist. 1944); Miller v. 
Miller, 317 Ill. App. 447 (1st Dist. 1943). Contra: McKey v. Willet, 248 Ill. App. 602 (Ist 
Dist. 1928). In view of the confusion upon this point it is understandable that the 
legislature amended Section 19. 

* Martin v. Martin, 195 Ill. App. 32 (1st Dist. 1915). 

322 Ill. App. 369, 54 N.E.2d 577 (3d Dist. 1944). 
373 Ill. 361, 26 N.E.2d 504 (1940). 
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Hotzfield** case. There, the court appeared to disregard completely the 
intent of the parties that the agreement had been entered into for the purpose 
of satisfying their respective property interests. 


Obviously the predominating factor influencing any decision of this 
type should be the quid pro quo. If the wife has equitable interests in 
property of the husband or has released dower rights the indicia of a prop- 
erty settlement are manifest. In the instant case the court discussed 
execution of quitclaim deeds by the wife to the husband as indicating per- 
formance under the agreement, and satisfied itself that the wife had actually 
given consideration in addition to release of alimony.** For this reason, if 
for no other, the Walters case is worthy of attention. At last the court has 
stated in clear and concise language the criteria relied upon to distinguish 
between alimony and property settlements. 

Although the Walters case was not decided under the new amendment 
to Section 19, ?’ the decision may very well be some indication of how the 
court will deal with future cases arising under it. The amendment provides 
that a party shall be entitled to receive unpaid installments of any settle- 
ment in lieu of alimony regardless of death or remarriage. Because of the 
double meaning attached to the phrase “in lieu of alimony” (either an 
award in settlement of all claim to alimony, or a settlement of more than 
alimony) ** a question may be raised as to the possible interpretation of the 
amendment. 


The instant case would seem to indicate that the court will decide the 
nature of future settlements upon a strictly factual determination gathered 
from the terms of the agreement, including the consideration and the intent 
of the parties. If in fact the agreement is a property settlement it will not be 
modified in any circumstances. If the award is alimony, label alone will not 
prevent modification. The amendment appears to have added a limitation 
upon the general power of the court to modify an alimony award, namely, 
where a liquidated sum is awarded as alimony pursuant to an agreement be- 
tween the parties, whether payable in one installment or in a series of in- 
stallments, such an award may not be modified merely by subsequent death 
or remarriage. If this be the correct interpretation of the amendment, the 
rationale of the Walters case is important only when the court is confronted 
with circumstances other than death or remarriage as justification for modi- 
fying an award. 


* Hotzfield v. Hotzfield, 336 Ill. App. 238, 83 N.E.2d 805 (ist Dist. 1948). 

* Walters v. Walters, 409 Ill. 298, 304, 99 N.E.2d 342, 345 (1951): “Admittedly the 
wife . . . executed quitclaim deeds, assignments, stock powers and other instruments 
to give effect to the agreements. . . These acts of performance then, we think, were a 
proper subject of inquiry by the court.” 

"Tux. Rev. Srat., c. 40, § 19 (1949). “A party shall not be entitled to alimony and 
maintenance after remarriage, but regardless of remarriage by such party or death of 
either party, such party shall be entitled to receive the unpaid installments of any 
settlement in lieu of alimony ordered to be paid or conveyed in the decree.” 

* Welty v. Welty, 195 Ill. 335, 63 N.E. 161 (1902). (Apparent conflict as to mean- 
ing of terms). 
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Notwithstanding the prospective aid of the amendment it would be well 
for the conscientious lawyer, who wishes to obtain the benefits of incor- 
porating a settlement agreement into a court decree, to indicate the intent of 
the parties that the settlement is to satisfy property rights. F urthermore, the 
consideration should be specifically stated so as to indicate that the wife, if 
such is the case, has relinquished “more” than her claim to support in return 
for the husband’s monetary obligation. Upon the authority of the Walters 
case he may then be reasonably assured that full benefit will be derived from 
the settlement regardless of future circumstances which would allow modi- 
fication of alimony. 


NatHan E. HUMBRECHT 


APPEAL AND ERROR—When Section 75(2)(c) of the Civil Practice 
Act Is Not Applicable. (Illinois) 


The plaintiff brought an action for damages under the Federal Em- 
ployer’s Liability Act’ for personal injuries incurred while he was in the 
employ of defendant, alleging that the injuries were caused by the negligence 
of a fellow servant and by the defendant’s failure to provide a safe place 
to work. For its principal defense defendant contended that the injury to 
plaintiff was caused by the actions of an independent contractor, but the 
trial court refused to admit in evidence the contract between defendant and 
the alleged contractor on the ground, apparently, that it could not be a 
defense because of the provisions of Section 5 of the Act. There was a 
verdict for the plaintiff for $30,000 damages, and judgment was rendered 
thereon. Defendant appealed to the appellate court, assigning as error the 
refusal of the trial court to admit the contract in evidence. The appellate 
court * reversed the judgment and remanded the cause for a new trial, hold- 
ing that the contract constituted a valid defense. Plaintiff then filed an 
affidavit as provided in Section 75(2)(c) of the Civil Practice Act, * stating 


*35 Srat. 65 et seq. (1908), 53 Srar. 1404 (1939), 45 U.S.C. § § 51 et seg. (1940). 

*35 Strat. 66 (1908), 45 U.S.C. § 55 (1940), “Any contract, rule, regulation, or 
device whatsoever, the purpose or intent of which shall be to enable any common car- 
rier to exempt itself from any liability created by this chapter, shall to that extent be 
void... 

* Lees v. Chicago & N. W. Ry. Co., 339 Ill. App. 227, 89 N.E.2d 418 (ist Dist. 1950). 

“Tux. Rev. Srat., c. 110, § 199(2)(c) (1949), “In any case heard and determined in 
the trial court upon actual trial in which the Appellate Court upon appeal from the 
final judgment or decree entered in the cause in the trial court reverses said judgment 
or decree and remands the cause for a new trial or hearing, and in which the party in 
whose favor the trial court’s judgment or decree was rendered shall present to and file 
with the Appellate Court an affidavit stating that he will be unable on a future trial or 
hearing to adduce other or additional evidence, facts or circumstances than were adduced 
in the trial court and expressly waiving the right to a new trial or hearing and consent- 
ing and requesting that the portion of the judgment of the Appellate Court remanding 
the cause for new trial or hearing be deleted and stricken from the judgment of the 
Appellate Court, then that court upon motion shall amend its judgment by striking out 
the portion thereof remanding the cause for new trial or hearing. Thereupon it shall 
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that he would be unable to adduce further evidence on his own behalf and 
waiving any right to a new trial. The portion of the judgment remanding 
the cause was stricken, and this appeal was taken to the Supreme Court. 
On appeal, held (two justices dissenting without opinion): Cause remanded 
to the appellate court with instructions to vacate the order reversing and 
to re-enter the order reversing and remanding. The court said that an 
appeal cannot be taken under Section 75(2)(c) unless the required affidavit 
will present a question upon which the appellate court can render a final 
judgment,—final in the sense that it fully disposes of the rights of the parties. 
In this case the plaintiff “did not elect to stand upon the effect of his own 
proof,” but relied upon the validity of his objection to the admission of the 
contract in evidence. Therefore, since the contract was not, as the de- 
fendant’s counsel conceded in its brief, a defense to all the charges of negli- 
gence stated by the plaintiff, a decision on the correctness of the order 
excluding the evidence would not create a final order because the remaining 
grounds of negligence (to which the contract even though valid was not a 
defense) would be left open for consideration. This is necessarily true, 
argued the court, because the record did not disclose upon what ground of 
negligence the verdict was based. In conclusion the court said, “It is quite 
clear that the Civil Practice Act did not contemplate that the competency 
of the defendant’s evidence would present a question justifying striking of 
the remanding order, to make the cause eligible for a petition for leave to 
appeal to the Supreme Court.” Lees v. Chicago & N. W. Ry. Co., 409 Ill. 
536, 100 N.E.2d 653 (1951). 


Approaching the problem presented here circumspectly, one may first 
ask whether the procedure provided in Section 75(2)(c), as applied to this 
case, deprived the defendant (who succeeded in the appellate court) of any 
right apart from the right to require compliance with the statutory pro- 
cedure. In the case of Patterson v. Warfield’ the plaintiff recovered a 
verdict and judgment thereon for $1600; on appeal, the appellate court re- 
versed and remanded on the ground that the verdict was invalid, having 
been returned after a prior sealed verdict in the same case was returned. 
The plaintiff, proceeding under Section 119 of the Practice Act of 1907, ° 
appealed to the Supreme Court, which dismissed the appeal, holding that 


be competent for the Supreme Court to grant leave to appeal from said final judgment 
of reversal for its review and determination with the same power and authority in the 
case, and with like effect, as in other cases in which leave to appeal from the final 
judgments of the Appellate Courts is authorized in this section.” 

*233 Ill. 147, 84 N.E. 176 (1908); see Hayward v. Sencenbaugh, 235 Ill. 580, 85 
N.E. 939 (1908), where the same result was reached although a jury trial had been 
waived in the trial court. 

*Itu. Rev. Srat., c. 110, § 119 (1907), “Appeals shall also be allowed from the 
judgment of the Appellate Court, to the Supreme Court, in all cases where such judg- 
ment of the Appellate Court is that the judgment of the trial court be reversed and the 
cause remanded for a new trial, if the party so appealing will stipulate in writing, at the 
time of praying the appeal, that final judgment in the case may be entered in the Supreme 
Court against him if such appeal is not prosecuted with effect.” This section was re- 
pealed in 1909. 
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Section 119 as here applied violated the defendant’s right to a jury trial’ 
since the Supreme Court could not enter final judgment ® against the plaintiff 
without itself fixing the amount of damages, there having been a claim for 
set-off involved. The appeal in the Lees case was not subject to this objec- 
tion: the Supreme Court could have affirmed or reversed the appellate 
court’s judgment of reversal without passing on any question of fact. The 
court said, “If the objection made by the plaintiff to this evidence was good, 
the verdict of the jury and the judgment of the trial court should have been 
affirmed.” Thus it appears that no additional error was assigned in the 
appeal to the appellate court. Since the defendant can scarcely complain if 
the plaintiff chooses to waive his right to a new trial, to which the plaintiff 
would otherwise be entitled if the trial court’s judgment was properly 
reversed by the appellate court, no right of the defendant was violated by 
the striking of the remandment unless it be his right to insist that the statute 
was simply not intended to apply to such a case. ° 


Section 75(2)(c) provides that the appellee in the appellate court, re- 
questing that the remandment be stricken, must file an affidavit stating that 
he will be unable to adduce further evidence on a future trial of the same 
cause and expressly waiving the right to a new trial. The court’s opinion 
placed considerable emphasis on the argument that the judgment of reversal 
entered by the appellate court could not be a final judgment such as to dis- 
pose of all the rights of the parties, contending that a ruling upon the 
correctness of the exclusion of evidence would not create a final order be- 
cause it would necessarily leave open for consideration the remaining 
ground of negligence to which the contract was admittedly not a defense 
since the record does not show upon what ground the jury found its ver- 
dict. But in view of the fact that the statute authorizes and requires the 
moving party to make affidavit that he waives his right to a new trial, it 
seems a considerable leap to the conclusion that a new trial will be required. 
The real problem would seem to be twofold: (1) did the plaintiff have the 
power to waive a new trial? (2) did the appellate court have power to enter 
final judgment of reversal? ‘The answer to the first question seems clear 
enough; *° we have already noted that the defendant is not prejudiced. As 
concerns the power of the appellate court to enter final judgment of re- 


‘Int. Const. Art. II, § 5, “The right of trial by jury as heretofore enjoyed, shall 
remain inviolate . . .” 

* Note that the old statute, set out in note 6, supra, did not provide that the ap- 
peliate court must amend is judgment to final judgment of reversal, as does the present 
statute. Thus the old statute did not raise any problem, which the court felt was pre- 
sent in the Lees case, as to the finality (hence, the appealability) of the appellate court’s 
judgment, for the old statute falls within the rule that the legislature may provide for 
appeal even from judgments which are not final if it so intends. 

*Any tactical benefit which the defendant might conceivably gain by forcing 
the plaintiff to submit to a new trial—the possibility of obtaining a more favorable 
verdict, for example—would scarcely be a right of which a court would take cognizance. 

See Worthington v. Whitfield, 142 S.W. 34 (Tex. Civ. App. 1911), and cases 
cited in note 12, infra. 
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versal—and a judgment reversing a final judgment is per se final one may 
note that such power has in fact been exercised in cases decided even before 
Section 75(2)(c) was enacted. ** Although the question was not discussed, 
the basis for this power apparently lies in the discretion of the appellate 
court to render final judgment without remanding where there is no dispute 
as to the facts and no good purpose could be served by a new trial.** The 
waiver of a new trial, if it does not directly confer the power to enter final 
judgment, makes a new trial purposeless since it is in effect a waiver of the 
right to litigate the facts and hence removes any dispute as to the facts. 
Furthermore, whatever the situation was at common law, Section 75(2)(c) 
clearly confers upon the proper party the power to waive his right to a new 
trial and contemplates that the judgment of reversal shall * be a final judg- 
ment. Thus, still assuming that the statute was intended to apply to cases 
like this one, the appeal to the Supreme Court was authorized if the statute 
was valid as here applied. But we noted supra that no basic right of the 
defendant was prejudiced, and it seems clear that there is no other con- 
stitutional objection. *° 


Thus far we have assumed that 75(2)(c) is applicable to the type of 
situation presented by the Lees case. The court argued to the contrary, 


“The judgment of reversal, when entered, is clearly final if the court had the 
power to make it. For the finality of a judgment is determined by its effect, terminating 
the litigation (unless there is further appeal) and determining the rights of the — 
Thompson v. Industrial Commission, 377 Ill. 587, 37 N.E.2d 350 (1941). A judgment 
for the defendant, as entered by the appellate court in the Lees case, has this effect. 

* Corcoran v. City of Chicago, 373 Ill. 581, 27 N.E.2d 451 (1940); Hartley v. Red 
Ball Transit Co., 344 Ill. 534, 176 N.E. 751 (1931); Reynolds v. Chicago City Ry. Co., 
287 Ill. 124, 122 NE. 371 (1919); Devine v. Pfaelzer, 277 Ill. 255, 115 N.E. 126 (1917). 
For a similar case decided after the enactment of Section 75(2) (c) see Shaw v. Courtney, 
385 Ill. 559, 53 N.E.2d 432 (1944). All these cases involved a reversal and remand for 
failure of a party to adduce sufficient evidence and consequently are not direct 
authority for the proposition that a similar power exists in a case like the present. 

* Commissioners of Lincoln Park v. Schmidt, 395 Ill. 316, 69 N.E.2d 869 (1946); 
Spencer v. Chicago City Ry. Co., 366 Ill. 120, 7 N.E.2d 863 (1937). 

“ After detailing the procedure to be used in the appellate court the statute goes 
on to provide, “Thereupon it shall be competent for the Supreme Court to grant leave 
to appeal from said final judgment...” (Italics ours). It would seem, therefore, that 
if the statute is applied in a proper case, the judgment of reversal would necessarily be a 
final judgment. However, it is arguable that the statute was not intended to apply to 
cases where the judgment of reversal would not ordinarily be final, the statute being 
ambiguous in this respect. Also, the court has elsewhere said that what is a final judg- 
ment is a question for the courts and not for the legislature, Morris v. Beatty, 390 
Ill. 568, 62 N.E.2d 478 (1945). But see Scott v. Freeport Motor Casualty Co., 379 Ill. 
155, 39 N.E.2d 997 (1942). 

* A possible objection lies in the constitutional disability of the appellate court to 
exercise original jurisdiction, as where the appellate court passes on a motion for a 
new trial not passed on by the trial court. See Sprague v. Goodrich, 376 Ill. 80, 
32 N.E.2d 897 (1941). Likewise, where there is an appeal to the appellate court from 
an order granting a new trial, the appellate court cannot enter final judgment for the 
appellant, since no final judgment has been entered by the trial court, Scott v. Freeport 
Motor Casualty Co., 379 Ill. 155, 39 N.E.2d 997 (1942). But this objection is not 
present in the Lees case since the trial court had entered final judgment. 
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pointing out that the statute does not in terms apply to a case where the 
question raised is the competency of evidence offered by the party who lost 
in the trial court. ** There is force in this argument, but certainly one could 
take the position that the statute is not restricted in application, as the court 
seems to suggest, to cases where the party invoking it seeks to have deter- 
mined the sufficiency of his own evidence. ** Whether the court was right 
or wrong on this point, its opinion makes it clear that the statute will only be 
applied in cases involving questions concerning evidence. This is a serious 
deficiency. Note that had the plaintiff made, at the pleading stage, a motion 
to strike the defendant’s affirmative defense based on the alleged contract, 
and had the motion been granted, the question presented in the appellate 
court would have been whether or not the order granting the motion was 
proper, and the appellate court, reversing for this error, would of course 
have remanded. ** No evidence question would have been involved, and 
it scarcely seems possible that the statutory proceeding would have been held 
applicable. ° Whether the question of law involved in this case was raised 
by motion to strike or by objection to evidence, the result—requiring a new 
trial—seems equally bad. The undoubted purpose of the statute is to stream- 
line litigation, to prevent costly and burdensome retrials of cases on what 
may later turn out to be bad law, and if the statute is not broad enough as 
presently written it should be amended to better achieve its laudable 
purpose. *° 
Georce W. THOMPSON 


* The court’s theory seems to be that since 75(2)(c) requires that the in- 
voking it make affidavit that he will be unable on a new trial to adduce additional evi- 
dence, the statute applies only to cases where the question involved is the sufficiency 
of the evidence which he presented at the first trial. 

* One might argue that since there is a certain overlapping of 75(2)(c) with Sec- 
tion 68(3) of the Civil Practice Act, a limited construction of the former would render 
it to a considerable extent nugatory, and that it is therefore questionable to impute such 
intention to the legislature. 

*Steidtman v. Joseph Lay Co., 234 Ill. 84, 84 N.E. 640 (1908). 

” Whether or not the plaintiff would, on general principles and apart from the 
statute, have been allowed to waive the remand and in effect rest on his demurrer in the 
appellate court is another question. The answer is probably not important inasmuch as 
the hardening of the procedural arteries brought about by the codes tends to rule out 
general principles. The Lees case is a fair example of this result, the consequence of 
which is that it becomes extremely important to draft statutes in such form that they 
will not be subject to unduly narrow interpretation. 

* One may guess that a contrary result might well have been reached in this case 
had the statute been worded like Section 119 of the Practice Act of 1907, set out in 
note 6, supra, which provides that the party appealing must “stipulate” rather than 
“waive,” and which does not require that he make affidavit that he can adduce no further 
evidence. The latter requirement in the present statute occasioned much of the con- 
troversy in the Lees case. Furthermore, the old statute did not require entry of “final 
judgment” in the appellate court; thus the only question would have been whether the 
Supreme Court had power to enter final judgment (and possibly even this would not 
have been required). 
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CRIMINAL PROCEDURE—Appeal or Writ of Error Will Not Lie to 
Review Order Committing One as Criminal Sexual Psychopathic Person 
(Illinois) 


Defendant was indicted for the infamous crime against nature with an- 
other male. Before trial on the criminal charge, the state’s attorney 
instituted proceedings by petition to determine whether defendant was a 
criminal sexual psychopathic person. The jury returned an affirmative 
verdict, and the defendant was ordered committed by the circuit court to 
the Psychiatric Division of the Illinois State Penitentiary at Menard. The 
defendant thereupon sued a writ of error to the Supreme Court to review 
the proceedings.’ The Supreme Court held it did not have jurisdiction 
and the cause was transferred to the appellate court. Held: Writ of error 
dismissed. The legislature not having conferred jurisdiction on appellate 
courts to review an order in proceedings to determine criminal sexual psy- 
chopathy, writ of error or appeal does not lie to review such order. People 
v. Ross, 344 Ill. App. 407, 101 N.E.2d 112 (2nd Dist. 1951). 


Commitment and detention of criminal sexual psychopathic persons 
after proceedings analogous to sanity hearings is a comparatively recent 
development. Michigan enacted the first statute of this type in 1937,? but 
the Michigan Supreme Court held it invalid because it failed to provide 
jury trial.* Illinois passed the first valid statute in 1938.* Subsequently 
about one-third of the states have enacted some type of legislation providing 
special procedure for authorizing the detention of mentally abnormal sex 
offenders.® The original Illinois statute has been sparingly used, only 
fifty-four persons being committed under it from 1938 to May, 1951.° The 
act was in effect five years before its constitutionality was tested and 
upheld. ? 

The 1938 Act—Sections 820-825 of the Criminal Code—outlines pro- 
ceedings for commitment and detention of criminal sexual psychopathic 
persons prior to trial upon charge of a criminal offense. In 1947 the legisla- 
ture enacted a statute providing for further detention of feeble-minded, 
insane, or criminal sexual psychopathic persons after expiration of their con- 
finement for the crime of rape, incest, crime against nature, taking indecent 
liberties with a child, or for an attempt to commit said crimes. * 


*People v. Ross, 407 Ill. 199, 95 N.E.2d 61 (1950). 

? Micu. Pus. Act 1937, No. 196. 

* People v. Frontzak, 286 Mich. 51, 281 N.W. 534 (1938). 

“Tut. Rev. Srat., c. 38, § § 820-825 (1951). 

* Illinois Legislative Department Publication 103, Commitment and Release of Sexual 
Deviates, (June, 1951). 

* Id. at 13. 

‘People v. Sims, 382 Ill. 472, 47 N.E.2d 703 (1943). 

* Itt. Rev. Srat., c. 108, § 112 (1951), held constitutional in People v. George, 407 
Ill. 523, 95 N.E.2d 606 (1950). 
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The instant case arose under the 1938 Act which provides for a statutory 
method of discharge upon recovery, but is completely silent on the subject 
of review of the order of commitment. In this latter respect the analogy 
with sanity hearing procedure ® is complete. The question of the review 
of sanity hearings was settled in People v. Cornelius,*° when the Illinois 
Supreme Court held it did not have jurisdiction, and transferred the cause 
to the appellate court which then held that no review by appeal or writ of 
error will lie. 

In the principal case the court adopted the reasoning of the Cornelius 
decision without reservation, applying it to criminal sexual psychopathic 
hearings under the 1938 Act with a summary statement that “. . . the statutes 
should have a like construction.” }?. 

The reasoning of the Cornelius case is unimpeachable: the proceedings 
are purely statutory; civil, not criminal; and the order entered is inter- 
locutory. ** An appeal or writ of error, both at law and under our statutes, 
lies only to review final judgments unless some statute expressly authorizes 
such review. Here there is no statutory authorization, therefore, no review. 


Logically, this syllogism applies in every detail to procedure under 
Sections 820-825, a factor which enabled the court in the principal case to 
dispose of the matter without weighing some rather thorny policy considera- 
tions. While reformers will undoubtedly debate the social wisdom of the 
decision, lawyers probably will take keener interest in the question of what 
remedies are available to a defendant committed as a criminal sexual psy- 
chopath. A statutory means of obtaining discharge upon recovery is 
provided in Section 825.** Petition must be made to the court which issued 
the commitment order, and the hearing presumably is concerned only with 
the question of whether the defendant has recovered. The defendant who 
would question the original commitment order may employ habeas corpus, 
but the scope of the writ is limited to determining whether the court had 
jurisdiction of the person and subject matter, and power to enter the order. * 
Habeas corpus may also be used where subsequent events entitle the prisoner 


* Int. Rev. Srat., c. 38, § § 592-593 (1951). 

* 392 Ill. 599, 65 N.E.2d 439; appeal transferred 332 Ill. App. 271, 74 N.E.2d 900 
(2d Dist. 1947). 

* 344 Ill. App. 407, 417; 101 N.E.2d 112, 119. 

” A final order necessarily must determine the original criminal charge. 

* In. Rev. Srat., c. 38, § 825 (1951): “After commitment, an application in writing 
setting forth facts showing that such criminal sexual psychopathic person has recovered 
may be filed before the committing court and a jury shall be impaneled to ascertain 
whether or not such person has fully recovered from such psychopathy. The court 
shall set a date for such hearing not later than ten (10) days after such petition is filed. 
Upon a verdict of the jury that such person has fully recovered from such ee: 
then the court shall order such person be discharged from the custody of the Depart- 
ment of Public Safety and committed to the custody of the Sheriff of the county sed 
which he was committed to stand trial for the criminal offense charged against such 


person...” 
* People ex. rel. Malley v. Barrett, 203 Ill. 99, 67 N.E. 742 (1903). 
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to release, ** but in this regard the writ has little apparent advantage over 
statutory discharge machinery. 


Whether certiorari is available as a means of obtaining review seem- 
ingly depends on the weight the appellate court will attach to the view 
that the commitment order is interlocutory rather than final. Certiorari lies 
in cases where an inferior court has exceeded its jurisdiction or has proceeded 
illegally, and there is no appeal or other mode of directly reviewing the 
proceedings. ** In Illinois the writ may be granted before final judgment 
where the lower tribunal acted without jurisdiction, but there is authority 
that where the ground urged for review is illegal procedure, the writ will 
not issue until a final order or judgment has been entered. *’ Prediction in 
this area is further complicated by the fact that the writ issues in the dis- 
cretion of the court. '* 


Another possibility of reviewing the order of commitment may be an 
application to the Supreme Court for a writ of mandamus when the com- 
mitting court has failed to follow the procedure outlined in the statute. For 
example, in the application for review in the instant case it was alleged 
that one of the examining psychiatrists failed to meet qualifications pre- 
scribed in Section 823.’° Whether the Supreme Court would grant 
mandamus expunging the order on the ground that the statutory procedure 
had not been complied with is a matter of pure speculation, however, since 
mandamus also is a discretionary writ. 


On the other hand, the Supreme Court is willing to review commit- 
ment orders where the trial court puts such construction on the statute that 
the validity of the statute itself is put in question. *° 


Other possible means of obtaining review may suggest themselves to 
the procedural experts. In this regard it may be noteworthy to mention 
People v. Clymer, ** where the Fourth District Appellate Court, when asked 
to review a commitment under Sections 820-825, surprisingly enough, 
granted review. The principal case contains no reference to the Clymer 
decision. Comparison of the two cases is futile, however, since it does not 


* People ex. rel. Carlstrom v. Shurtleff, 355 Ill. 210, 189 N.E. 291 (1934). 

* Doolittle v. Galena & C.U.R. Ry. Co., 14 Ill. 381 (1853). 

* People ex. rel. Stead v. Superior Court of Cook County, 234 Ill. 186, 84 N.E. 
875 (1908). 

* Hyslop v. Finch, 99 Ill. 171 (1881). 

* Iii. Rev. Srat., c. 38, § 823 (1951): “After the filing of the petition, the court 
shall appoint two qualified psychiatrists to make a personal examination of such alleged 
criminal sexual psychopathic person, directed toward ascertaining whether such person 
is a criminally sexual psychopathic person, and said psychiatrists shall file with the court 
a report in writing of the result of their examination together with their conclusions 
and recommendations. A qualified psychiatrist within the meaning of ths section is a 
reputable physician licensed to practice in Illinois, and who has exclusively limited his 
professional practice to the diagnosis and treatment of mental and nervous disorders for 
a period of not less than five years.” 

* People v. Kadens, 399 Ill. 394, 78 N.E.2d 289 (1948). 
* 326 Ill. App. 468, 62 N.E.2d 129 (4th Dist. 1945). 
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appear that the question of the appellate court’s jurisdiction ever was in 
issue in the Clymer appeal. 

It is beyond the scope of this comment to discuss the social implications 
of the principal case ** other than to note some evident fuel for the reform- 


ers’ fire: 

First, had Ross been convicted on the charge for which he was indicted, 
he could have been sentenced for a term of one to ten years ** but would 
have been entitled to review.** Detention under the interlocutory civil 
order conceivably may be for a much longer period, yet this order cannot be 
reviewed. 

Second, the paramount policy consideration for denying review of 
sanity hearing orders is to prevent a defendant from thwarting the ad- 
ministration of justice by delaying trial of the charges in the indictment for 
an indefinite term. This danger is not present in like degree in psychopathic 
hearings because such proceedings are inaugurated only at the instance of 
the prosecution. The option to risk delay is the state’s, not that of the 
defendant. 

Third, by not reviewing psychopathic hearings appellate courts 
bequeath the task of construing a technical and controversial statute to the 
several circuit courts. Under the circumstances, the probability of uniform 
procedure under Sections 820-825 is not promising. 


ALAN WIENMAN 


FUTURE INTERESTS—The Widow As An Heir at Law. (Illinois) 


By the will of Gus Dillman his widow, Dora, received a life estate in 
a residence property in Newton, Illinois. The residuary gift of real estate, 
including the remainder interest in the residence property, was to his 
daughter for life with remainder to his heirs at law then surviving. The 
testator specifically directed that the time for ascertaining his heirs was to be 
immediately after the death of his daughter and that there should be no 


*For the reader interested in the social problems involved in the principle case, see 
Illinois Legislative Department Publication 103, Commitment and Release of Sexual 
Deviates, (June, 1951). This objective analysis of legislation dealing with mentally 
abnormal sex offenders does not presume to offer any “scientific” conclusions on a sub- 
ject replete with statistical and theoretical confusion, but contains a candid statement 
at page 18 by Dr. Roy G. Barrick, state criminologist, on the subject of miscommit- 
ments of mental deficients, alcoholics and others who were not sexual psychopaths under 
the 1938 Act: 

“This is an unfortunate situation for the individual because of the difficulty in ob- 
taining relief, and for the further reasons that the Department might find it embarrassing 
to notify the committing court that a mistake in commitment has been made. . . Unless 
suitable redress can be obtained, the committed sex offender is apt to face permanent 
institutionalization in the penitentiary situation.” 

Trt. Rev. Srat., c. 38, § 141 (1951). 

* Tit. Const. Art. VI, § 11; In. Rev. Srat., c. 38, § 780% (1951). 
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merger of estates until her death. His daughter predeceased his widow and 
collateral kindred of Gus Dillman filed this partition suit claiming as re- 
maindermen under the residuary devise in the will. On appeal from the 
decree of the trial court partitioning the property among the collateral 
kindred and excluding the widow, held: Reversed and remanded with 
direction to include the widow as an heir. An estate of inheritance, though 
not immediately vested in the widow by Section 11 of the Probate Act, may 
be vested by the widow’s failure to elect to take dower within the statutory 
period. Since the widow thus controls the estate she should be considered 
as the heir of an estate in the nature of a conditional fee subject to termina- 
tion by her subsequent election. In this case the intent of the testator that 
his widow be considered an heir is further manifested by his direction that 
there be no merging of estates until the death of his daughter, the only estates 
which could merge being the life estate of the widow and her share of the 
remainder. Dillman v. Dillman, 409 Ill. 494, 100 N.E.2d 567 (1951). 


In the principal case it will be noted that the daughter surely should not 
be included in the class of “heirs” designated by the testator for this class is 
not to be determined until the instant of her death. This problem of con- 
struing the words “heirs,” “heirs at law,” or “legal heirs” has long perplexed 
the courts of Illinois. The questionable factor is always the intent of the 
testator in using the words. In the absence of any indication in the will itself 
reference to the Statutes of Descent in force at the time of the testator’s 
death should produce the proper definition, for, since descent and distribu- 
tion of property has been governed by statute in Illinois since the birth of 
the state, the common law definition of an heir as the person who took the 
realty would not seem to be applicable. If the property disposed of be 
realty, the heirs, and their respective shares, should be determined by refer- 
ence to the laws governing the intestate succession of realty; if it be 
personalty the definition should come from the statute controlling the 
descent of personalty.* In a few cases the Illinois court has chosen to 
adopt this theory and has defined “heirs” as those who would inherit the 
personalty when personalty only was the subject of the disposition. * In the 
majority of cases before them involving the same problem, however, the 
Illinois court has stubbornly adhered to the common law doctrine that an 
“heir” inherits the real estate. ° 


Often, from a reading of the entire will, the intent of the testator that 
his widow should not be included as an heir appears. [Illustrative is the 


1CaREY AND SCHUYLER, ILLINOIS LAw oF Future INTEREST 210 (1941). 

? Alexander et al. v. Mason Aid Association, 126 Ill. 558, 18 N.E. 556 (1888); Raw- 
son v. Rawson, 52 Ill. 62 (1869). 

* Geiger v. Geer, 395 Ill. 367, 69 N.E.2d 848 (1946); Black v. Jones, 264 Ill. 548, 
106 N.E. 462 (1914); Gauch v. St. Louis Mutual Life Insurance Company, 88 Ill. 251 
(1877); Countiss v. Whiting, 306 Ill. App. 548, 29 N.E.2d 277 (3d Dist. 1940); Rolofson 
v. Rolofson, 246 Ill. App. 305 (3d Dist. 1927); Harris v. Rhodes, 130 Ill. App. 233 (3d 
Dist. 1906); 3 JARMAN ON Wits 1526 (7th ed. 1930). 
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case of Smith v. Winsor * in which the testator very generously provided for 
his wife by leaving his entire estate to her for life with power to use and 
dispose, and remainder to his heirs at law. The estate was to go to his heirs 
at law if his wife predeceased him. The testator must have intended that 
the same group take in either instance and since the widow could certainly 
not be an heir if she predeceased him, he probably did not intend that she 
be included in the group of remaindermen after her life estate. The widow 
therefore was excluded from the class of heirs at law though, under the 
Statutes of Descent then in force, she technically would have been an heir. 
Many other cases reach this result. ° 

An unusual rule was applied in two recent cases in which there was 
the usual doubt about the construction of the word “heirs” as used in a trust 
agreement.° The court held that since there had been a testate death in 
each instance the widow could not be considered an heir, for, in order to 
be an heir, she must not only fall within the group which would take under 
Section 11 of the Probate Act, * but also she must be in a position to actually 
receive property thus, that is her spouse must have died intestate. The word 
“heirs” loses all meaning when subjected to this interpretation for the reason- 
ing applied to exclude the widow in this case would just as reasonably 
exclude all other classes listed under Section 11 of the Probate Act ° and leave 
the word “heirs” undefinable except in the case of intestate death. The 
theory supporting these cases was expressly refuted in the principal case. ® 


Prior to 1923, determining the status of a widow as an heir by reference 
to the Statutes of Descent presented little difficulty for there was a provision 
for the widow to take an absolute estate if the husband died without 
descendants and no provision for the spouse in the Statute of Descent if 
there were surviving descendants. *° In 1923, this Section was amended to 
provide, in the case in which there were descendants and a surviving 
spouse, for the spouse to receive one-third of each parcel of real estate of 
which the decedent died seized in lieu of dower therein, if the surviving 
spouse waived his or her right to dower." Interpreting this Section of the 
statute many cases held that the children would take the fee in the land 
initially subject to the alternative right of the surviving spouse to claim 
dower or receive one-third of the fee. '* Therefore, the widow, when there 


* 239 Ill. 567, 88 N.E. 482 (1909). 

5 In Re Estate of Fahenstock 384 Ill. 26, 50 N.E.2d 733 (1943); Walker v. Walker, 
283 Ill. 11, 118 N.E. 1014 (1918); McGinnis v. Campbell, 274 Ill. 82, 113 N.E. 102 (1916); 
Black v. Jones, 264 Ill. 548, 106 N.E. 462 (1914); Richards v. Miller, 62 Ill. 416 (1872). 

*Rock Island Trust Co. v. Bladel, 281 Ill. App. 437 (2d Dist. 1935); Hall v. Ray, 
274 Ill. App. 344 (2d Dist. 1934). 

"Iti. Rev. Srat., c. 3, § 162 (1945). 

5 Tbid. 

°409 Ill. 494, 100 N.E.2d 567 (1951). 

Tit. Rev. Stat., c. 39, § 1 (1921). 


* Id. (1923). 
® Braidwood v. Charles, 327 Ill. 500, 159 N.E. 38 (1927); Steihagen v. Twill, 320 


Ill. 382, 151 NE. 250 (1926); Wilson v. Hilligoss, 278 Ill. App. 564 (3d Dist. 1935). 
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were surviving descendants, would not technically be an heir. In 1943, the 
question of interpreting the word “heirs” as used in an inter vivos trust was 
presented to the court in the case of Bundy v. Solon.** The trust agreement 
had been executed in 1934, therefore the statute remained the same as it had 
been at the time of the aforementioned cases.** Disregarding these prior 
decisions the court determined that the widow was technically an heir at 
law under the 1923 amendment. They supported the decision by reasoning 
that since the widow had such absolute control over the estate provisionally 
awarded by the descent statute she really had an estate in the nature of a 
conditional fee subject to defeasance by election to take dower within the 
statutory period. 

In 1939, the Illinois Probate Act was enacted.** This changed the 
provision for intestate succession when there are descendants of the deceased 
and a surviving spouse. The first subparagraph of Section 11 provided that 
the surviving spouse should receive one-third of the real estate in which he 
or she does not elect to perfect dower. Section 18 stated that a surviving 
spouse is endowed of a third part of the real estate unless dower has been 
released or is barred. Section 19 provided that the surviving spouse may 
perfect her right to dower by filing, within ten months or such further time 
as is allowed by the court, a paper declaring her intentions to take dower. 
In Bruce v. McCormick** the court was called upon to determine what 
estate the widow had in the ten months period following the intestate 
death of her spouse and prior to her perfection of dower. Justice Stone 
held that the initial estate of the widow under the Probate Act was dower 
and went on to explain that the failure to elect dower was a condition 
precedent to the vesting of the fee estate under Section 11. Technically, 
therefore, the court held that the widow was not an heir. 

In the principal case the question involved was the determination of the 
intention of the testator in using the term “heirs at law.” The court referred 
to Section 11 of the Probate Act and, after admitting that the estate granted 
the widow by the first subparagraph does not immediately vest in her, goes 
on to hold that she takes an estate in the nature of a defeasible fee. This 
inconsistency is explained by reasoning that since the widow can control her 
status by her own act, failing to perfect dower, she has a right to be con- 
sidered an heir. It would seem that inheriting such a complete power of 
disposition over an estate should be considered the equivalent of actual in- 
heritance of the full estate. 

All doubt of the technical status of the widow as an heir was removed 
by the legislature in the 1951 session when they amended the Probate Act 
to provide for the immediate vesting of the estate in the surviving spouse 
subject to divestment by an election to take dower within the time allowed 


9 384 Ill. 137, 51 N.E.2d 183 (1943). 
“ Supra, note 12. 

* It. Rev. Stat., c. 3, § § 151-501 (1939). 
16 396 Ill. 482, 72 N.E.2d 333 (1947). 
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by statute. *7_ Thus the rule of the principal case should become the settled 
law. ?® Still remaining, however, will be the real problem of construing 
intent since all testators do not have the Statutes of Descent in mind when 
they use the word “heirs.” Though initially the widow will be considered 
an heir, it would seem that, even with this statutory provision regarding 
her technical status, if the testator sufficiently manifests his intention that 
she be excluded from the class of “heirs,” she should be excluded. »° 


Pure E. Peterson 


UNEMPLOYMENT COMPENSATION—Claimant’s Failure to Seek 
Work in Other Localities. (Illinois) 


Claimant had worked seasonally in a canning factory for the past 
twenty-eight years, and intermittently in domestic employment. Claimant 
lived in a rural community and lacked transportation to places some ten miles 
distant, where regular work for women was available. Her application for 
unemployment compensation between seasons was denied by the Board of 
Review, but granted by the circuit court. On appeal, held: Reversed. 
Section 6(c) of the Illinois Act? requires a claimant to be “available for 
work” in order to receive compensation. Claimant’s long history of seasonal 
work indicates that she did not intend to be regularly employed; her lack 
of transportation in effect detaches her from the labor market. Mohler v. 
Department of Labor, 409 Ill. 79, 97 N.E.2d 762 (1951). 

Courts agree that the policy or purpose of the Act should be considered 
in interpreting it. —The system created by the Act has two functions. The 
first is to encourage employers to stabilize their operations by basing their 
tax rates upon each employer’s individual experience with his own risk of 
unemployment. * In Illinois every employer subject to the Act pays at the 


"Irs, Rev SratC.°3; 8170 GOD). Ss csereis The right to elect to take dower 
shall not limit the interest vested in the surviving spouse under § § 11, 12 or 16 unless 
and until such right is exercised as mestgerie in § 19.” Section 162 provides: “First 
eres. but, if the surviving spouse elects to take dower in any parcel of real estate as 
provided in § 19, the one-third of the parcel vested at the decedent’s death in the sur- 
viving spouse is thereupon divested and such descendants thereupon become vested with 
the entire parcel subject to the dower of the surviving spouse.” 

* Another result of this amendment set out in Note 17 would seem to be a change 
in the estate to which the widow is entitled should she die within the time allowed for 
her election, from dower to the estate awarded her under Section 11 of the Probate Act. 

® In re Estate of Fahenstock, 384 Ill. 26, 50 N.E.2d 733 (1943); Walker v. Walker, 
283 Ill. 11, 118 N.E. 1014 (1918); McGinnis v. Campbell, 274 Ill. 82, 113 N.E. 102 (1916); 
Black v. Jones, 264 Ill. 548, 106 N.E. 462 (1914); Richards v. Miller, 62 Ill. 416 (1872). 

*Iuy. Rev. Stat., c. 48, § 222(2) (1949). 

? Mohler v. Dept. of Labor, 409 Ill. 79, 97 N.E.2d 762 (1951); Reger v. Administra- 
tor, 132 Conn. 647, 46 A.2d 844 (1946); Bliley Elec. Co. v. Board of Review, 158 Pa. 
Super. 548, 45 A.2d 898 (1946). 

* This idea was borrowed from workmen’s compensation programs where differ- 
ential rating schemes have had a significant effect in reducing industrial accidents. See 
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rate of 2.7% of his payroll for five successive years. Each year thereafter 
he is awarded a variable rate which is measured partly in terms of his own 
experience with the hazard of unemployment, and partly in terms of the 
experience of the state as a whole. The statutory minimum is .5% the 
maximum is 3.6%. * 

The second aim of unemployment insurance is to pay benefits to work- 
ers who become involuntarily unemployed, regardless of their need.* Not 
only does this have a humanitarian appeal, but it should have a significant 
deterrent effect on a possible downward economic spiral. ® 


In order to test the worker’s past attachment to the labor force, he 
must have recently earned a minimum amount in covered employment. ’ 
The availability requirement serves as a test of his current attachment to 
the labor force. There is lack of agreement as to the precise role which 
the availability requirement should play in the administration of unemploy- 
ment insurance. A somewhat restricted view of the test is that it should 
eliminate only the obviously unavailable, * i.e. the physical inability cases, 
persons quarantined or imprisoned (though the detention may be illegal), 
etc. Proponents of this position stress the remedial character of unemploy- 
ment compensation laws; that economic necessity requires the vast 
majority of adult humans to work and that a claimant’s work history 
demonstrates at least his past attachment to the labor force. Under this 


Burns, Unemployment Compensation and Socio-Economic Objectives, 55 Yaue L.J. 
7 (1945). 

But are not the major causes of unemployment beyond the control of the indi- 
vidual employer? See Lester and Kidd, The Case Against Experience Rating, 24-30 
(1939). 

‘Int. Rev. Srat., c. 48, § 234 (1949). Buyers and sellers of a business enterprise 
should note § 234 (e) (6) which provides that the experience rating of an employer 
may be transferred to his successor. Due to the record levels of employment during 
the last decade, the individual states have used experience rating as a device to scale 
down the rates of contribution by employers. See Arnold Experience Rating, 55 YALE 
L.J. 220 (1945). In Illinois average rates of contribution for recent years have been: 
1947—.85%, 1948—.94%, 1949—.99%. US. Dept. or Lasor, Review or ExpErieNce 
Ratna, 34 (1949). 

*Iux. Rev. Stat., c. 48, § 217 (1949). The relief of unemployment is a valid public 
purpose; the Act is an exercise of the police power of the state. Lindley v. Murphy, 
387 Ill. 506, 56 N.E.2d 832 (1944); Zelney v. Murphy, 387 Ill. 492, 56 N.E.2d 754 (1944). 

*See A. Hanson AND H. Pertorr, State AND Loca FINANCE IN THE NATIONAL 
Economy, 154-163, 285-298 (1944); R. Lester, Provipinc ror UNEMPLOYED WorKERS IN 
THE TRANSITION, 27-58 (1945). 

"Inu. Rev. Srat., c. 48, § 220 (1949). 

*In Bailey Elec. Co. v. Board of Review, 158 Pa. Super. 548, 45 A.2d 898 (1946) 
claimant procured a leave of absence to visit her soldier-husband. She registered for 
work in Columbia, S. C., and stated that she would be available for a 30 day period; 
a referral employer declined her services because he desired a permanent employee. 
The court, in holding her “available,” stressed the remedial character of their insurance 
act and took the position that benefits should be denied only when some explicit 
language in the Act plainly excludes the claimant. See also: Reger v. Administrator, 
132 Conn. 647, 46 A.2d 844 (1946); Comment, 17 Forp. L. Rev. 150-153 (1948); ALTMAN, 
AVAILABILITY For Work, 98-105 (1950). 
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approach the ordinary claimant would only be denied compensation in cases 
where he is ineligible, ° because (1) he refused, without good cause, an offer 
of suitable work; *° (2) he left his last job without good cause; ** (3) he was 
discharged for misconduct; ** or (4) the work stoppage was due to a labor 
dispute. ** 

However, the more generally accepted notion is that the availability test 
is a very useful screening device and can readily be used to deny benefits to 
claimants suspected of not being bona fide members of the labor force. 
This difference in attitude is essentially one of degree. 

In cases where the claimant registers for work in restricted categories, 
the rule adopted by the Illinois Board of Review is that he must be willing 
to accept a substantial variety of suitable work.’* The term “substantial” 
is somewhat vague but is a helpful concept and is continually being defined 
by administrative rulings ** and occasional court decisions. ** The effect of 
the decision in the principal case is to require the claimant to move to a new 
locale if she is to be considered available for work. Economists from an 
early date have recognized the relative immobility of workers; people are not 
easily induced to leave their homes.*® In the past, society has relied on 
economic, rather than legal pressures to move workers to the jobs where 
they are wanted and needed, and if, as is asserted, benefit payments do no 
more than protect from destitution, *® then the courts are presented with the 


° Iu. Rev. Stat., c. 48, § 223 (1949). 

*” See Menard, Refusal of Suitable Work, 55 Yate L.J. 134-147 (1945). 

“See Teple, Disqualification: Discharge for Misconduct and Voluntary Quit, 
10 Onto S.U.L.J. 191-206 (1949). 

* See Kempfer, Voluntary Leaving and Misconduct, 55 Yate L.J. 147-167 (1945). 

* See Lesser, Labor Disputes and Unemployment Compensation, 55 Yate L.J. 167- 
181 (1945). 

* Mohler v. Department of Labor, 409 Ill. 79, 97 N.E.2d 762 (1951); Wiley v. 
Carroll, 201 S.W.2d 320 (Mo. 1947); Copeland v. Employment Security Commission, 
197 Okla. 429, 172 P.2d 420 (1946); Unemployment Compensation Interpretation Service, 
Benefit Series: (Publication of the Social Security Board, Bureau of Employment Se- 
curity, hereinafter cited as Benefit Series) See, e.g., 9445 Ohio Ct. D., Vol. 8 #5 (1945); 
9185 Okla. A, Vol. 8 #2 (1944). 

* Benefit Series, 11032 Ill. R, Vol. 9 #12 (1946). The Board says at page 77, “The 
mere fact that an individual places certain restrictions on the type of work he is willing 
to accept does not in itself make him unavailable. It is only where the limitations and 
restrictions reduce his prospects of employment to such an extent that he no longer 
has a substantial amount of work opportunities left he, in effect, removes himself from 
the labor market.” 

* Benefit Series: 10851 Ariz. A, Vol. 9 #10 (1946); 10312 Cal. A, Vol. 9 #3 
(1945); 10779 Cal. R, Vol. 9 #9 (1946); 10607 Conn. R, Vol. 9 #7 (1945); 10530 Ill. R, 
Vol. 9 #6 (1945); 10713 Ill. R, Vol. 9 #8 (1945); 10383 N.C. A, Vol. 9 #3 (1945); 
10743 N.J. R, Vol. 9 #8 (1946). 

* Reger v. Administrator, 132 Con. 647, 46 A.2d 844 (1946); W. T. Grant Co. v. 
Board of Review, 129 N.J.L. 402, 29 A.2d 858 (1942). 

8 ADAM SMITH, THE WEALTH oF Nations, 76-77 (5th ed., Connan, 1904). 

* Unemployment Insurance and the Cost of Basic Necessities, Supplement to Em- 
PLOYMENT Security Activities, March, 1946 (Publication of the U.S. Bureau of Employ- 
ment Security); ALTMAN, AVAILABILITY FoR Work, 99-109 (1950). 
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question of how far the availability test should go in tampering with in- 
dividual freedom. In Industrial Commission v. Lazar,*° it was urged that 
benefits be withheld from certain unemployed miners in order to induce 
them to take jobs 175 miles away; that coal was vitally needed to aid the 
country’s war effort. The court rejected this argument and in effect held 
that the benefit system may not be used as a means of manpower control. 


It is significant that the claimant in the instant case was a woman. 
There are today more women in the American labor force than ever before * 
and they make up a disproportionate percentage of claimants. ?* The cases 
show a striking tendency on the part of women to move in and out of the 
labor force and to place peculiar limitations on their availability.** For 
example a Mrs. X had worked for the Ford Motor Company on the second 
shift (3:40-11:40 p.m.). During a lay-off she limited herself to jobs which 
would permit her to wake her two sons and get them off to school. The 
Michigan Supreme Court reversed the Appeal Board’s finding of availability 
saying, “There is nothing in the statute to justify the conclusion that the 
legislature intended a claimant might limit his employment to certain hours 
of the day where the work he is qualified to perform is not likewise 
limited.” * On the other hand, administrators tend to hold such claimants 
available so long as they do not unreasonably limit the work they are willing 
to accept. *° 


There is authority to support the court’s holding in the principal case 
that a claimant’s lack of transportation may render him unavailable for 
work. ** The court’s further emphasis on objective factors—the lack of a 
reasonable amount of work opportunities in the claimant’s community—also 
finds considerable support in the cases. 7” 


RALPH FROEHLING 


* 111 Colo. 69, 137 P.2d 405 (1943). 

7* Year Book or Lasour Statistics, 22 (1947-48). 

* 6 SoctaL Security BuLLeTIN #4, 10-11 (1943); AtrMAN, AVAILABILITY FoR Work, 
215, 216 (1950). 

* Huiet v. Schwob Mfg. Co., 196 Ga. 855, 27 S.E.2d 743 (1943); Benefit Series: 
10312 Cal. R, Vol. 9 #3 (1945); 10180 Ill. R, Vol. 9 #1 (1945); 12580 Ill. R, Vol. 11 #7 
(1947). 

* 316 Mich. 468, 471, 25 N.W.2d 586, 588 (1947). 

* Benefit Series: 8416 Conn. Ct. D., Vol. 7 #3 (1943); 8421 Miss. R, Vol. 7 #3 
(1943); 8426 N.Y. Cr. D., Vol. 7 #3 (1943); 8525 S.C. Cr. D., Vol. 7 #5 (1943). 

* Copeland v. Employment Security Commission, 197 Okla. 429, 172 P.2d 420 
(1946); Benefit Series: 8417 Ga. Ct. D., Vol. 7 #3 (1943); 11936 Ill. R, Vol. 10 #11 
(1946); 8425 N.Y. Cr. D., Vol. 7 #3 (1943). But cf: 10713 Ill. R, Vol. 9 #8 (1946). 

™ Garcia v. California Employment Commission, 71 Cal. App.2d 107, 161 P.2d 972 
(1945); Hunter v. Miller, 148 Neb. 402, 27 N.W.2d 638 (1947); Shellhamer v. Board of 
Review, 162 Pa. Super. 327, 57 A.2d 439 (1948); Wiley v. Carroll, 201 S.W.2d 320 (Mo. 
1947). Benefit Series: 8419 Ill. R, Vol. 7 #3 (1943); 8472 La. A, Vol. 7 #4 (1943). 
Contra: 10743 N.J. R, Benefit Series, Vol. 9 #8 (1946); cf: Smith v. Murphy, 46 N.Y.S.2d 
774 (1944); Cc Unemp. Ins. Reports, Par. 8056.01 (Vt. 1951); ALTMAN, AVAILABILITY 
FOR Work, 133-134 (1950). 
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